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THE SO-CALLED 'LEX IULIA MUNICIPALIS.' 

By PROF. J. S. REID. 

The first draft of this paper was written nearly four years 
ago. If it had been completed for publication then, it would have 
contained a detailed examination of the important but uneven work 
of Legras, entitled La Table Latine d'Heraclee (Paris, 1907). This 
has now been rendered in large part needless by the criticisms of 
Dr. Hardy in a recent number of this Journal.l In the present 
article I shall only refer to Legras when my own argument makes 
it expedient to do so, or at points where I have not been anticipated 
by Dr. Hardy, or disagree with his comments.2 

The article of Prof. Elmore3 presents some new points for con- 
sideration, touching mainly the first section of the Tabula, but 
also directed to prove a connexion between the first section and 
the third. In this way he strives to reinforce the old doctrine 
that the three divisions belong to a single statute. His paper begins 
with a suggestion on a matter of language, intended to remove 
an 'inconcinnity' in the opening words of the inscription, by 
supposing that before the first word quem, there was originally 
quod, and that quem is the indefinite pronoun. The ' inconcinnity 
does not seem to me to go beyond what was possible in the jargon of 
Roman legal documents, where we find many breaches of the ordinary 
syntax of Latin. New sections in statutes and new paragraphs in 
legal formulae were often introduced by relatives, when the clauses 
following the relative clause had no proper syntactical connexion 
with it.4 Prof. Elmore's statement5 that the restoration of quod 
'forbids us to assume, as Dr. Hardy in his translation seems 
to do, that it was immediately preceded by other provisions on 
the same subject,' is not intelligible to me. There appears to be 
no reason why any number of paragraphs introduced by a relative, 
and all referring to the subject-matter of this first section, should 
not have occurred in succession to one another. 

The main part of Prof. Elmore's paper deals with the returns 
(' professiones') to which the opening passage of the Tabula is 
devoted. The matter is one of extraordinary and notorious com- 
plexity, and a novel solution of the difficulties deserves respectful 
consideration. The one presented by the writer is ingenious, and 
I am glad that it has been brought forward, although, on a close 
examination, I have found myself unable to accept it. The 

1J.R.S. iv (1914), pp. 65-110. 3J .R.S. v (19I5), pp. I25-I37. 
2My disagreements with Dr. Hardy concern 4 See the lex Antonia de Termessibus, i, ? 35, 

especially the third and concluding section of the and ii, ? 5; lex Agraria, ? 36; lex Acilia, ? 29; 
Tabula. In my comments on the first section Edicta Praetorum, xv, 2a (in Bruns' Fontes luris 
I put forward views that do not touch those of Romani Antiqui, ed. 7, p. 218). 
my predecessors. 5 p. 126. 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED LEX IULIA MUNICIPALIS. 

principal contention is that the ' professio ' of the Tabula is identical 
with the ' professio' to which Cicero refers in two passages of his 
letters. These are as follows: 

Ad Atticum, xiii, 33, I (dated by recent scholars 3rd June, 
45 B.C.): 'Neglegentiam miram! Semelne putas mihi dixisse 
Balbum et Faberium professionem relatam ? qui etiam eorum iussu 
misi qui profiteretur; ita enim oportere dicebant. Professus est 
Philotimus libertus. Nosti, credo, librarium. Sed scribes, et 
quidem confectum. Ad Faberium, ut tibi placet, litteras misi, 
cum Balbo autem puto te aliquid fecisse.' 

Ad Familiares, xvi, 23, I (29th May, or 2Ist June, 44 B.C.): 
'Tu vero confice professionem, si potes, etsi haec pecunia ex eo 
genere est ut professione non egeat.' 

The explanations hitherto given of 'professio' in these two 
passages are most unsatisfying, as may be seen from the notes in 
the edition of Tyrrell and Purser. In this part of the Tabula, 
certain persons, not defined, are bound to make a return (' profiteri '). 
As to the contents of the return, the inscription gives no information. 
If any of the persons concerned are absent from Rome the ' professio' 
may be made by an authorised agent ('procurator') on their behalf.1 
Minors, boys or girls, are to be represented by their guardians. 
Returns are to be made to one of the consuls or, if they be absent 
from Rome, to the praetor urbanus or, failing him, to the praetor 
peregrinus. The declarations have to be presented within certain 
limits of time.2 Magistrates are required to enter the names of the 
'professi,' with a statement of the contents of their returns,3 and 
of the day on which they were made, in the public archives 
(' tabulae publicae '), and to exhibit a copy in the forum, for the 
greater part of any day on which corn shall be distributed to the 
people. Any one who gives corn or allows corn to be given to any 
one of the ' professi' will incur a penalty. This is all the informa- 
tion touching this matter in the inscription as it has come down 
to us. In his endeavour to prove that the 'professio' of Cicero 
and the ' professio' of the Tabula are the same, Prof. Elmore has 
to range widely over the area of the debates for which this highly 
enigmatical document has given occasion to many generations of 
scholars. He has convinced himself that the 'professio' was a 
return of property required annually by Caesar from every burgess 
domiciled at Rome. He lays great stress on the fact that about 
a year intervenes between the dates of the two letters of Cicero.4 

Prof. Elmore relies, in my opinion, to a dangerous extent on 
verbal coincidences. The word professio itself has a very wide 

1 The word procurator is not used. He is 4Marezoll's idea that the Tabula excluded 
described as 'qui eius negotia curabit.' from the benefit of public distribution of corn 

2 Only indicated by in iisdem diebus in ? 5. 'rich Italians domiciled at Rome' (Legras, p. 38) 
2Oyiiadbiised i - minvolves a valuation of property, but shuts out 

3 ' ea quae professus erit' ( ? 14). from it indigenous Romans. 
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THE SO-CALLED ' LEX IULIA MUNICIPALIS.' 

range of meaning, and will cover almost any kind of statement 
which by law or usage has to be made to constituted authorities.1 
Therefore, the occurrence of the word in the Tabula and in the 
letters of Cicero, even when all three passages are of nearly the 
same date, has little significance. So, too, with the concurrent 
references to a ' procurator.' This kind of agent was employed for 
a great variety of affairs. And nothing can be deduced from the 
use made of conficere. The word, like efficere and perficere, has 
application to any kind of business, both in Cicero's letters and 
elsewhere. Still less worth attention are the occurrences of oportere. 
In short, I fail to find any force in one of these verbal comparisons 
which, to Prof. Elmore, makes his conclusion 'virtually certain,' 
or in another which ' dispels all doubt,' or in a third which ' supplies 
confirmation.' 

On the face of them, the passages in the letters cannot naturally 
be interpreted as referring to a general valuation of property. In 
the passage of later date (ad Fam. xvi, 23, I) the reference is to a 
return, not of all that Cicero possesses, but of a particular sum 
of money which he had thought to be exempt from registration. 
In the earlier letter, the language points again to some special sum 
of money. Otherwise, is it intelligible that Faberius and Balbus 
should have been so careless as to tell Cicero over and over again 
that they had entered his return on the public registers, when this 
had not been done, if the return was one of Cicero's total property, 
in compliance with a general law or ordinance ? Again, Cicero does 
not suppose the business to be finished by the mere rendering of the 
return. The declaration appears to be made in order that some- 
thing further may be gained; and for this purpose Cicero, on the 
advice of Atticus, writes a letter to Faberius, while Atticus uses his 
influence with Balbus. Further, if Caesar really ordered a general 
registration, he might be expected to have followed more or less 
the ancestral methods of the census. The despatch of Philotimus 
to make the declaration resembles not at all the ordinary practice 
enjoined by the censors. True, it was possible ' absens censeri,'2 
but there is reason to think that the permission was not lightly 
given; and when Cicero wrote the letters in question, he was no 
farther away from Rome than Tusculum.3 

Putting aside for the moment the supposition of a general 
registration of the property of citizens imposed by Caesar, I will 
mention two other interpretations of Cicero's ' 

professio' which 

1 It is hardly worth while to quote examples; 2 Cic. ad Att. i, 18, 8; and Edictum Octaviani 
but cf. especially pro Arch. 9, and the references Caesaris in Bruns' Fontes, ed. 7,.p. 239. 
in the Verrine orationes to the agricultural 3 The words ita enim oportere dicebant fit in 

'professiones' in Sicily. In the words of the' Frag- most awkwardly with the idea of a general regis- 
mentum Dositheanum: 'In Roma urbe tantum tration, the conditions of which would be of 
censum agi notum est; in provinciis autem magis necessity well advertised. 
professionibus utuntur' there seems to be a contrast 
between personal appearance and written returns. 

209 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED LEX IULIA MUNICIPALIS. 

have occurred to me. Both appear to me to be more probable 
than that put forward by Prof. Elmore. Taking first the words 
in ad Att. xiii, 33, I, they may very naturally be connected with 
a sumptuary law which Caesar enacted. Cicero yearned to erect 
a splendid memorial in honour of his daughter Tullia, and found 
himself hampered by the provisions of the statute in the expen- 
diture that he desired to make for the purpose. In another letter, 
written near the same time,1 he tells Atticus how he had forgotten 
that, whatever sum might be expended on the monument over 
and above that (nescio quid) allowed by the law, an equal sum 
would have to be paid to the people, that is to say, to the Treasury. 
Here we have an excellent reason for a ' professio,' or formal 
declaration to the authorities, touching a particular sum of money. 
Scholars have generally assumed the statute to be one passed by 
Sulla, who flagrantly violated it himself when his wife Metella 
died, and he erected a monument to her.2 There is, however, 
good reason to suppose that the law which troubled Cicero was 
Caesar's. In a letter written early in May, 45 B.C.3 he speaks 
of the legal penalty again, and of the law as though it were recent, 
begging Atticus to read it and send him a copy. A very little later, 
he mentions to Atticus a rumour that Caesar would visit Rome 
in order to prevent some laws he had passed from being ignored, 
as his sumptuary law had been ignored.4 Elsewhere we learn 
that he enforced this very law with great stringency.5 We have 
allusion to the restriction on feasting imposed by Caesar.6 There 
is every probability that, like Sulla, he checked lavish expenditure 
connected with funerals. Successive sumptuary laws, like the 
series of 'leges repetundarum,' were distinguished from one another 
mainly by progressive severity in the sanctions.7 Cicero, in the 
ideal code which he presents in his de Legibus, makes much of 
restraint on funeral expenses and declares that these were regulated 
by the Twelve Tables, and that the decemvirs had borrowed the 
provisions from Solon.8 The argument that Cicero in 45 could 
not have been in doubt about the terms of a law passed in 46 
has no weight.9 The particular section about monuments was 
only pressed upon his attention by the death of Tullia. It may 
be further noted that in the letter now under discussion, 10 
immediately after the reference to a ' 

professio ' there comes a 
mention of one Vergilius, heir to part of a property which Cicero 
wished to acquire as a site for the memorial to his daughter. 11 

1 ad Att. xii, 35, 2. 7 Plin. N.H. x, 139, supplies a curious illus- 
2 Plut. Sull. c. 35. He also broke the same tration. 

law by indulging in gluttonous feasts, in order 8 ii 59 sq. 
to drown his grief. See Aug, s.v. lex in the dictionary of Darem- 

3 ad Att. xii, 36. 
4 ad Att. xiii, 7. berg and Saglio. 
5 Dio C. xliii, 25, and Suet. Iul. 43. 0 ad Att. xiii, 33 
6 Cic. ad. Fam. ix, I5, 5. 11 See also ad Att. xii, 51, 2, and xiii, 26, i. 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

Turning to the later passage (that in ad Fam. xvi, 23), it is: 
possible to establish a fair probability that its purport is the same 
as that which has been attributed to the words in ad Att. xiii, 33- 
The sum due to the Treasury would not have to be paid until the 
tomb was actually constructed, or at least until the amount in 
excess of the legal sum had been expended or finally ascertained- 
Writing to Atticus early in May, 45, Cicero tells his friend that 
the monument in honour of Tullia must take the form of a shrine 
(fanum). He wishes to avoid making it a mere tomb (sepulcri 
similitudinem effugere), not so much because of the penalty in the 
statute as from a desire to give his daughter an ' apotheosis.'l 
That is to say, Cicero wanted to make the memorial a sort of public 
possession, thinking thus to place it outside of the provisions of the 
law.2 In a number of letters Cicero speaks of the purchase of 
land for the monument in some frequented spot. The negotiations 
for a site were protracted, and in June of the year 44 the ' fanum " 
was still only a project.3 The letter in which this information 
is conveyed was written at a date very close indeed to that of ad Fam. 
xvi, 23. It is an easy inference, therefore, to think that the sum of 
money mentioned in this latter epistle is the precise amount to 
be expended in excess of that fixed by law. It may be conjectured 
that Cicero had found himself mistaken in supposing that he could 
escape the legal penalty. 

There is yet another way in which the 'professio ' may con- 
ceivably be related to the proposed ' apotheosis' of Tullia. The 
explanation I am about to give is, however, less attractive to me 
than the one which has just been proposed. Cicero repeatedly 
mentions the necessity of calling in some debts due to him, in 
order to pay for the shrine. One of his debtors was the notorious 
Faberius. There are many allusions to the matter in letters to 
Atticus, written in May, 45, the last of them on the day before 
the date of xiii, 33, which was discussed above. 4 Now in the year 49 
Caesar had enacted a bankruptcy law to meet a grave financial 
crisis.5 Debtors were allowed to deduct from the sum due to. 
their creditors amounts equivalent to interest which had been 
already paid or had been added to the capital of the debt. Then 
the debt would be discharged by handing over to the creditor 
property of the debtor valued at an equal sum, according to the 
prices current before the Civil war began.6 The value of the 
property was to be settled by arbitration. In this way debtors 

1 ad Att. xii, 36. 4 xii, 40, 4; xii, 51, 3; xiii, 27, 2; xiii, 28, I 
2 Of course a purely private ' consecratio ' xiii, 29, 2 and 3; xiii, 30, Z; xiii, 31, I; xiii, 32, I. 

was on a far different level from 'consecratio' 5 This took place on Caesar's return from 

properly so-called. See Wissowa, s.v. in the new Ilerda (Caesar, B.C. iii, i); not on Caesar's first 
edition of Pauly's Encyclopaedie. entry into Rome, as stated by Appian, B.C. ii, 48. 

3 ad Att. xv, 15, 3; in spite of a determination 6 Suet. Iul. 42 (note especially per aestima- 

expressed in xii, 41, 4, to get it finished during the tionem); compare Dio C. xli, 37 and 38. 
summer of 45. 7 Caes. B.C. iii, i. 

2I1 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

freed themselves from one-fourth of their obligations on the average.1 
Naturally, complaints about the measure were loud. After Caesar's 
death, Cicero treated it as a great blot on his memory.2 The 
liquidation proceeded very slowly, because borrowers hoped for a 
still more drastic treatment of their creditors.3 In 46 valuations 
were still proceeding.4 So, too, in 45. In that year Cicero, who 
thought it scandalous that debtors should avail themselves of the 
privilege which the law gave them, *was informed by Trebatius, 
the intimate of Caesar, that they would one and all take the benefit, 
and Cicero ceased to contest the matter. 5 It is a not unnatural 
supposition that some return (' professio ') to a public office was 
required of the creditor, to be presented to the arbitrator. There 
is strong reason to believe that the liquidation of indebtedness 
contemplated by Caesar was not concluded when he died. When 
Cicero said in ad Fam. xvi, 23, that he supposed a particular sum 
not to need registration, he may have had the belief that the debt 
due to him from Faberius did not come within the purview of 
Caesar's bankruptcy law. We have seen that where allusion is 
made to the indebtedness of Faberius it is closely connected with 
the purchase of a site for Tullia's shrine. Faberius, being a leading 
public clerk, might have to register his own debt, and so might have 
a reason for neglecting the duty. This would account for the 
fact that Balbus erroneously supposed the registration to have 
been carried out. 6 

Such are the two elucidations of the problem of the ' professio ' 
in the letters of Cicero, which I promised to give. The subject 
is so difficult that I make no apology for stating other solutions 
which have occurred to me, but have been rejected. One of Caesar's 
laws forbade Romans to hold in coin more than I5,oo000 denarii at 
any one time. The story of its passing is told by Dio with some 
curious particulars. He describes it as an old statute, re-enacted 
by Caesar. In the year 33 A.D. men were condemned for hoarding 
coin, apparently not under the measure specially passed to deal 
with the great collapse of credit in that year, but under a genera 
law.8 It is possible that Caesar's statute allowed certain exceptions 
which had to be registered, and that the two passages of Cicero's 
letters which have been discussed bore on business of the kind. 9 

Further, there is just a possibility that the ' professio' of ad Att. 

1 Suet. Iul. 42. 6 ad Att. xiii, 33, I. 
2 Cic. de 0O. iii, 84. 7 xli, 38. 
3 Tae agitation carried on by Caelius shows this. 8 Suet. Tib. 49; cf. Tacitus, Ann. vi, i6, i7. 
4 ad Fam. ix, 18, 4. 9 It may be noted that the lex of ad Att. 
5ad Att. xiii, 23, 3: ista retentione omnes xiii, 33, 4, is one for builling over the Campus 

ait uti Trebatius. The mandata mentioned in Martius, and allotting the Campus Vaticanus 
the preceding sentence were connected with the as a new Campus Martius. This measure, if 
calling in of debts, as the letters dated about the carried through, would have affected a property 
same time show. Compare xii, 28, 3: ut nunc (horti Scapulani) which Cicero was trying to buy 
solvimus. Also xiii, 25, i. as a site for the 'fanum.' 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

xiii, 33, I, had to be made by Cicero as an owner of tenement 
property, in connexion with Caesar's scheme for cutting down 
the number of the recipients of corn at the public expense, a matter 
which will further engage us presently.1 If this were the case, 
the ' professio' in ad Att. xiii, 33, I, and that in ad Fam. xvi, 23, I, 
must be supposed to be concerned with different pieces of business. 
Only one other observation need be made at this point. Whatever 
may be the true nature of the ' 

professio,' it is quite natural that 
Balbus and Faberius should have been concerned with it during 
the period of Caesar's ascendency. The mention of their names 
is compatible with any kind of registration, and does not of necessity 
lead us, as Prof. Elmore imagines, to the requirements of the first 
section of the Tabula of Heraclea. 

So much for the passages in Cicero's letters. We must now 
turn to the opening sentences of the Tabula. In dealing with 
them the problem is to find out who are the persons required to 
make a return (' profiteri '), these same persons being cut off from 
participation in the distributions of corn. In the first place, I am 
convinced that any theory which assumes the ' professi' to be 
newly enfranchised burgesses, whether those admitted to the 
franchise as a result of the Social war, or the Transpadanes who 
received the privilege at Caesar's hands, is undeserving of con- 
sideration. The contentions of Legras in favour of the former 
of these two hypotheses have been well criticised by Dr. Hardy, 
and I have little to add to what he has written. Only very strong 
proof could justify the belief that any new burgesses if domiciled 
in Rome were excluded as a class from sharing in the doles of corn 
while newly manumitted slaves were accorded the benefit. There is 
no hint in extant literature of such an invidious discrimination. 
The view of Legras also involves the assumption that the Italians 
who were enfranchised after the Social war were required to make 
declarations individually at Rome in order to obtain a recognition 
of their rights as citizens. This is altogether contrary to Roman 

practice in such matters.2 It is rendered still more unacceptable 
by the consideration that only a small fraction of the beneficiaries 
could travel to the capital for the purpose, while the difficulty of 
finding an agent at Rome to represent them would be, for the great 
majority, insuperable.3 In the view of Legras, the persons aimed 
at are a huge host whose domicile is not in Rome; yet the language 
of the Tabula implies that they are ordinarily resident at Rome. No 
vague general considerations such as are advanced by him can 
overcome these formidable difficulties, which equally affect the 

1 Suet. Iul. 4I. For Cicero's 'insulae' see Plautia Papiria, which required announcements 
ad Att. xii, 52, 2; xv, 17, I; xvi, I, 5. to be made to a praetor in Rome, is of course far 

2 See Dr. Hardy, p. 69. different from that of the beneficiaries under the 
3 The case of enfranchisements by the lex lex Iulia. 
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THE SO-CALLED LEX IULIA MUNICIPALIS.' 

theory that the ' professi' were Transpadanes on whom Caesar 
conferred the citizenship. Legras is entirely mistaken in his idea 
that the private rights of a Roman were not given to an alien by 
mere virtue of the act which enfranchised the whole community to 
which he belonged. For full exercise of public rights, a reorganisa- 
tion of the tribe-system was needed, with other adjustments,. 
some of which will be considered later in this article. 1 

One fact is patent, that the returns ordered by the Tabula 
were in some way or other connected with a diminution in the 
number of persons entitled to share in the food for which the 
Treasury paid. Prima facie, it is obvious to connect the provisions 
with the great measure of Caesar, whereby the participants were 
brought down in number from 320,000 to I50,ooo. I propose 
to remove some of the objections which have rendered the sup- 
position of such a connexion difficult of acceptance, so far as the 
discussion has hitherto gone. Our judgment in the matter must 
depend in the main on three passages in historical literature, which 
are as follows: 

I. Suetonius, lul. 41: recensum populi nec more nec loco 
solito, sed vicatim per dominos insularum egit, atque ex viginti 
trecentisque milibus accipientium frumentum e publico ad centum 
quinquaginta retraxit, ac ne qui novi coetus recensionis causa moveri 
quandoque possent, instituit quotannis in demortuorum locum 
ex iis qui recensi non essent, subsortitio a praetore fieret. 

2. Suetonius, Aug. 40: populi recensum vicatim egit, ac ne 
plebs frumentationum causa frequentius ab negotiis vocarentur, 
ter in annum quaternum mensum tesseras dare destinavit. 

3. Cassius Dio, xliii, 21 : rov TrXrOovg rov r7ov icrov jE'pov7rog irt 

LatKpdoaTro, oV KazaL &K av, OVXX' W 7Trov ev raTg o'ra('eo Lv ecoe: 
yiyvecrOat, e'rav6O6evro0S e'erac-Lv eroOLjcato KaC rovS UrfJIoEvL of0ov 
r, av rcv 7rpoa7rriXECLe (referred to the year 46). 

It is necessary to dispose of several other passages which have 
been brought into the discussion. They are useless because they 
either confound the special ' recensus,' extending only to citizens 
domiciled in Rome, with a census of all Roman burgesses, or, avoiding 
this mistake, still assume erroneously that a general census was 
carried through by Caesar. The epitomator of Livy takes the 
number 150,000 to represent the total number of Roman citizens 
to be found in the empire. 2 Livy himself cannot have been guilty 
of this atrocious blunder. Plutarch3 was more explicitly in error, 
saying that Caesar found the total number of burgesses to have 

1 I do not touch on the other schemes which shows either that Livy was the authority of 
Legras describes, several of which are examined Suetonius in lul. 41, or that both writers drew 
by Dr. Hardy. from a common source. 

2 Livy, epit. c. 1I5. The phrase recensum egit 3 Caes. 55. Note yevos'&vwrv rtlouiwcw. 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

fallen from 320,000 to 150,000. Appian1 is somewhat more cautious 
than the epitomator and Plutarch. He speaks of a census con- 
ducted by Caesar which revealed a fall in the number of citizens 
to half the old tale (presumably before the Civil war). This is 
an echo of ' the half ' which Dio gives as the reduction in the number 
of those entitled to a dole of corn; once more a confusion between 
'census and ' recensus.' Although Dio keeps clear of this muddle,. 
he does in another passage assert that Caesar enumerated all the 
citizens 'like some censor,'2 and that, being alarmed by the fall in 
their numbers caused by the wars, he offered rewards for rearing 
large families. Is this evidence (which is wholly unsupported) really 
trustworthy ? Dio falls into an anachronism when he attributes 
to Caesar something like the general ' ius trium liberorum,' which 
was established by Augustus. He was perhaps misled by the fact 
that the principle was embodied in Caesar's lex agraria of 59 B.c.3 

That Caesar may have contemplated a general registration is 
probable enough. That he never carried it through is certain. 
Augustus, in the year 28, concluded the first complete census that 
had been taken since 70 or 69.4 Censors had been appointed in 
the years 61, 54 and 50, but had only .accomplished part of 
the work. What they did was allowed validity.5 There is no 
indication, apart from Dio, in the abundant extant literature,. 
that Caesar ever executed any one of the old censorial duties ' in 
the fashion of a censor.' Assuredly he held no ' lectio senatus ' 
on the old lines; for it is notorious that he drafted into the senate 
at his own dictatorial caprice whomsoever he would. 

If there was no regular census in Caesar's time, how did Dio 
come to imagine it ? There may have been in the text of Livy,. 
immediately following the story of the ' recensus,' some allusion 
to Caesar's distress, on military grounds, about the fall (obvious 
to all) in the numbers of those who possessed the Roman franchise. 
If so, the epitomator, Plutarch and Appian jumped to the con- 
clusion that ' recensus ' and ' census ' were identical, while Dio 
conceived that there had been a ' census ' as well as a ' recensus,' 
and kept the two clearly apart, denoting 'recensus' by the ex- 
ceptional term eeracLo-i, while he represented ' census ' by its 
ordinary equivalent in his history, that is aroypaqafc.6 

1 B.C. ii, I02. xliii, 2I, go together (both mentioning distributions 
2xliii, 25, 2: &c6arep rts rtITxrh's, a singularly of corn). To identify recensus witai d'roypaqcal, 

vague phrase. as Prof. Elmore does (p. I28), is clearly wrong. 
3 Dio, xxxviii, 7. The words of Suetonius, 'nec more nec loco 
4Res gestae d. Aug. c. 8, 3-. solito,' show that he was struck by the wide 
5 As to the lists of citizens see Cic. Mil. 73, and departure of the ' recensus' in its methods from 

cf. ad Att. I, I8, 8. Contra, Mommsen, Staatsrecht, those of the ordinary 'census.' These considera- 
ii3, p. 333- tions seem to me to disprove Prof. Elmore's 

6 Appian uses dva'ypaPdfrLevos of Caesar. It is contention that recensus could not be applied. to 
important to note that Dio, xliii, 25, and Appian, a list made for a 'special purpose.' Even his. 
ii, I02, are in a way parallel, both referring to the conception of the term implies a great change 
scarcity of soldiers, while Suet. lul. 41, and Dio, from Roman custom in enumeration of citizens.. 
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Prof. Elmore admits that ' recensus ' was ' a census of population, 
not property.' He assumes, however, that at the same time returns 
of property were required, with a view to the taxation of citizens. 
This assumption is partly based on the supposition, criticised above, 
that the ' professio ' of Cicero's letters indicates an annual return, 
and that the 'professiones ' of the Tabula are the same. In part it 
also rests on the idea that Caesar imitated an Egyptian practice 
known as Kar' oiKlav daroypar%,: which involved an account of 

persons as well as property, rendered annually to the government.1 
Now there is a patent difference between the olKta and the 
'insula,' mentioned by Suetonius. The ' domini insularum ' were 
only in touch with the population of the tenement buildings called 
'insulae.' It is most improbable that the duty was laid upon them 
of making returns for the ' domus,' inhabited by the wealthier 
section of the population. Equally unlikely is it that separate 
classes of agents were employed for the ' domus ' and the ' insulae.' 
Here, therefore, the analogy asserted between the Roman and the 
Egyptian procedure breaks down. It is also at fault in that one 
method was at Rome (by Prof. Elmore's assumption) employed 
to ascertain the number of persons, and another to arrive at a 
valuation of their property, whereas in Egypt both businesses are 
put through by the aduooSpXac, who bear no resemblance either 
to the ' domini insularum ' or to the Roman magistrates mentioned 
in the Tabula. If Caesar had desired to imitate an ' affair of Egypt,' 
he might easily have found officers who would have resembled 
those employed in Egypt. Nor is the comparison between the 
Roman 'vici' and the Egyptian ato8aa of any value. The 'vici' 
were of immemorial antiquity in Rome and Italy,2 and their 
employment by Caesar need not have been suggested by his 
knowledge of the Egyptian a/to8a. Again, the returns made by 
the dlJufoSpXCa were for all the land of Egypt, whereas, if I have 
understood Prof. Elmore, those of Caesar were for Rome only.3 
The dalXooSapXai acted annually; the only reason advanced for 
assuming annual returns of property at Rome rests on the theory 
that ' professio ' in two passages of Cicero and in the first section of 
the Tabula have the same reference. With this I have already dealt. 

Let us now examine the evidence for the idea that Caesar con- 
templated taxing Romans domiciled in the capital, and created 
machinery for the purpose, without ever using it. Is there any 
likelihood that a tax on the property of a section of the burgesses, 

1 As Prof. Elmore points. out, the comparison been the creation of Augustus in 7 B.C. He only 
between KaT' oiKicav aTroypcag5 and the ' recensus ' reorganised them then and gave them a new place 
of Suetonius was made by Wilcken, and by in the civic organisation. 
E. Cuq in Daremberg and Saglio's Dictionary, 
s.v. professio. p. I38. The returns in Rome embraced 

2 Mommsen, Staatsrecht, i3, 328, and ii, 1035, citizens only; those in Egypt were of all residents, 
writes as though the 'vici' of Rome might have Romans, Greeks and Egyptians alike. 
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those who chanced to be domiciled in Rome, allowing the great 
majotity to go free, was ever contemplated ? It would have been 
a most invidious proceeding, and it is surprising that among the 
numerous references to acts of tyranny perpetrated or planned 
by Caesar, which were supposed to justify his assassination, there 
should be no mention of it. Had Caesar wished to squeeze money 
out of the Roman burgess, he would have framed a scheme which 
would have caught him wherever he might dwell. Augustus after- 
wards attained the object in a simple and effectual manner by 
instituting the death duty (vicesima hereditatum). When it is 
remembered how great was the opposition with which the proposal 
of Augustus was met, it is not easy to believe that the setting up of 
machinery for taxing citizens would pass without a violent protest, 
of which we find no record in extant literature. 

Turning to Dio and Plutarch, the only authorities who make 
very definite references to Caesar's imposts, I can find nothing 
to support Prof. Elmore's belief. There is no indication 
that Caesar ever even threatened permanent taxation of Roman 
citizens. There was, indeed, alarm in the capital on the subject. 
When Caesar returned from Africa for his great triumph in July 
46, he showed in a speech extreme anxiety to soothe Roman fears 
on this head. He apologised for his previous irregular exactions, 
and urged that the proceeds had been spent, or would be spent, 
for the benefit of the Romans at large.1 In this same speech he 
vaunted the extent of the new tribute which his conquest would 
bring to the Treasury.2 It is most clearly implied by both writers 
that he represented unusual imposts as matters of the past, and 
that he had in view not merely the citizens resident in Rome, but 
the whole body. The only new regular tax imposed at this time 
of which there is any mention is that on columns in private buildings..3 
Even this was most likely enacted by a clause in the sumptuary 
law, and had for its purpose the checking of luxury. As a means 
of raising revenue it can have had little importance. Prof. Elmore 
takes the date of the so-called' lex lulia municipalis ' to be October, 46. 
Hence arises a question to which I can find no answer. Why should 
Caesar have so sedulously calmed the apprehensions of his fellow 
countrymen in July, and justified them by an act passed in October ? 

1 Dio, xliii, 17. The story of the exactions a Camillo commutatam esse legem.' Cicero is 
is told in xlii, 49 and 5 o(of the year 47). The alluding either (a) to a change in the draft of 
opening words of Dio, xliii, 15, clearly show the Caesar's law before passage, or (b) to a second and. 
speech to have been made in July, not, as Prof. more severe law bearing on the matter, or (c) to 
Elmore supposes, in November, 46, after the Caesar's having taken over a provision from an 
passing of the 'Lex' Iulia Municipalis.' earlier sumptuary enactment and made it more 

2 Plut. Caes. 55. Note the words as e 7ravev stringent. The word commutatam cannot imply 
' /Pl At65 . 

te abolition, as is assumed by the writer on 'colum- 
narium' in the Pauly-Wissowa Encyclopaedie. It 

3 Cic. ad Fam. ix, 26, 3 (of the year 46); also is within the limits of possibility, but hardly of 
ad Att. xiii, 6, i (June, 45): ' columnarium vide probability, that Cicero's ' professio ' might refer. 
ne nullum debeamus. Quamquam videor audisse to this 'columnarium.' 
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There is another difficulty which seems to be formidable. If 
the three sections into which the subject-matter of the Tabula 
is divided really belong to a single statute, there is, on Prof. Elmore's 
assumptions, provision in it for a double valuation of the property 
of Roman residents in the capital in every fifth year. In the last 
section the registration, according to the practice of the census, 
is continued, and extends to all burgesses resident in Italy. The 
supposed annual valuation is so entirely kept apart from the censorial 
valuation that the censor has no connexion with the former. It 
is no solution of this problem to say that the census was in 46 B.C. 

an obsolete institution. The legislator, to all appearance, meant 
it to be a reality. He could easily have avoided the double 
registration of property by mentioning in the first portion of the 
Tabula 'censor aliusve magistratus qui Romae populi censum aget.' 
I have shown the antecedent improbability that Caesar in October, 
46, established any organisation for taxing Roman citizens. I can 
attribute no importance, therefore, to the suggestion that the two 
-assessments did not proceed on the same lines in ascertaining values. 

I next proceed to consider the relation of the opening portion 
of the Tabula to Caesar's reduction of the number of those entitled 
to receive corn at the public expense. In the discussions of the 
matter, very little attention has been paid to the fact that the 
returns required by Caesar for his purpose were procured 'per 
dominos insularum.' I regard the circumstance as one of capital 
importance. These ' domini' appear to me to be the very persons 
who make the 'professiones' mentioned in the Tabula, and are 
excluded from the benefit of the ' frumentationes.' The first step in 
Caesar's reform was to disqualify all owners of house property in Rome. 
The mass of those who were marked out by poverty as suitable 
to be supplied with corn free of cost would be dwellers in the 
apartment-buildings called ' insulae.' The selection of the 
'domini insularum' as agents in procuring information would ipso 
facto exclude those who lived in houses of their own.1 These 
would rarely, if ever, have an equitable title to the benefit, in 
regard to narrow means. It must be presumed that the ' domini' 
received instructions to exclude from the lists non-citizens and 
minors of citizen birth. My suggestion at once affords a reasonable 
:explanation of two stumbling-blocks which have caused abundant 
debate, viz. the penalisation of the 'professi,' and the mention of 
the ' pupilli' and ' pupillae.' These minors are concerned as 
owners of ' insulae,' for whom naturally their guardians must act, 
just as the procurator acts for an owner who is absent. 

Those whose names -were on the lists supplied by the ' domini,' 

1 The 'domini insularum' would be unsuitable that every citizen's name was submitted to 

-agents if the returns were meant to include all the 'sortitio ' is still held by Rostowzew, s.v. 
Roman citizens resident in Rome. The old idea frumentum in the Pauly-Wissowa Encyclopaedie. 
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or by guardians, or by agents for owners, are the 'recensi' of 
Suetonius. The proper meaning of this word is ' those enumerated.' 
To apply it to the reduced number of burgesses who, by Caesar's 
innovation, had the right to corn without payment has been 
common, but is surely unnatural.1 These were only a portion 
of the 'enumerated.' By what process was the list contracted ? 
The only procedure worth consideration is that by lot (sortitio). 
It is indicated by the phrase ' subsortitio' in the account which 
Suetonius gives of the method whereby vacancies were to be filled. 
The ' sortitio ' would involve the least possible break with existing 
custom, which had placed all citizens on the same level of right 
in respect of the 'frumentationes.' Each burgess domiciled in 
Rome would have his chance, with the exception of those who 
owned house property in the city or occupied separate 

' domus.' 
The question may be asked: would not an enactment to the 

effect that no owner of dwellings and no tenant of a separate ' domus ' 
should be deemed to be qualified, have been sufficient ? Doubt- 
less theLe was such an ordinance. Why add to it a list of owners to 
be exhibited in the forum during the greater part of any day on 
which corn was doled out to the people ? So far as ' insulae' are 
concerned, if all ' domini insularum ' had been like Crassus and other 
wealthy men who drew great incomes from ' slum' dwellings, the 
query would not admit of an answer.2 The smallness of the total 
number of the owners and the greatness of their wealth would 
have made a list absurd if presented merely for the purpose of 
excluding them. But there is reason to believe that a single great 
block of tenements was often divided among many proprietors, and 
that each property would be called ' insula.' 3 A school of German 
jurists, headed by Savigny, declared that separate properties in 
a building, divided horizontally, involved ' a juristic impossibility.' 
But facts at Rome and in Egypt declare that this impossibility, 
like many another, did come to pass.4 A large owner would 
ordinarily place in the ' insula ' an ' insularius,' usually a freedman 
or slave, to manage it for him. But proprietors of a small building, 
or of a portion of a large one, would often live in it and look after 
it themselves, and would not be very prosperous. Such people 
might be tempted to secure free corn for themselves, and the 
published list would be a safeguard. The notion of Legras that 
the catalogue of the disqualified comprised the names of all Italians 
enfranchised during or shortly after the Social war is to me 

1 So, among many, Dr. Hardy. The idea of Prof. Elmore (p. I35) arrives by a different process 
Legras (p. 39), that those whose names were sub- at the exclusion of the propertied class. 
mitted to the 'subsortitio' could be described 3Such divisions are not unknown in moder 
as ' recensi,' is met by the consideration that the . 

lan uage of Suetonius excludes them. cities; see Richter in Hermes, vol. xx, pp. 90 sq. lan uage of Suetonius excludes them. 
2 Plut. Crass. 2. But it must be noted that 4For Egypt, see Wenger in the volume entitled 

the disqualification of owners would not of itself Aus romischem und biirgerlichem Recht, presented 
have shut out the mere tenants of ' domus.' to E. I. Becker (1907). 
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impossible of acceptance. They would number many hundreds 
of thousands. The idea that the disqualified were the Transpadanes, 
who received the franchise from Caesar, is not greatly better. The 
same objection applies to the belief that those who were thus 
placarded were the I70,ooo who, by Caesar's reform of the ' frumen- 
tationes,' were deprived of the right to the dole. A gigantic list, 
exhibited, be it remembered, for ' the greater part of a day,' would 
do nothing to restrain impostors. Dr. Hardy admits that any 
check it could create would only be 'moral.' It would be a 
singularly cumbrous and hopelessly ineffective method of establishing 
even a moral control. 

We have no means of settling with accuracy how many ' domini 
insularum' there were at Rome in Caesar's age. There are well 
known and interesting statements of a late date which give the 
number of ' domus' and ' insulae ' in the capital. The ' Curiosum 
Urbis ' (later than A.D. 357) and the almost identical ' Notitia' 
reckon 1,782 

' domus ' and 44,I7I 
' insulae.' 1 If these figures were 

anywhere near those of the time of Caesar, the supposition of a 
list so short as to be of practical effect would be untenable. But, 
apart from the fact that one ' dominus ' might own many 

' 
insulae,' 

it is certain that in the course of three centuries and many fires the 
dwellers in separate ' domus ' must have greatly diminished, while the 
proportion of those in the tenement buildings had largely increased. 
And it is likely that a diminution had taken place in the average size 
of an ' insula,' 2 though the information we have about the ' insulae' 
in the late republican time and in that of the very early empire points 
to this kind of property having been mostly in the hands of wealthy 
capitalists. On the whole, it does not seem unreasonable to suppose 
that a list of ' domini' in Caesar's time was sufficiently short to 
be of practical utility. 

In this connexion there are other phrases in the Tabula which 
need explanation. The list in the forum is not only to give the 
names of the ' professi,' but is to state the day on which they handed 
in their returns and the contents of these returns. The need for 
mentioning the day means that the 'professio' had to be made 
within certain limits of time.3 Also the population of these 
tenements would be migratory, and it would be on that account 
useful to know exactly when the enumeration was made. Then 
the placard in the forum is to show the contents of the ' professiones.' 
The words ' ea quae professus erit ' do not necessarily mean that 
the names of all those who were reported by the ' domini' were 
to appear on the' album.' If this had been intended, an obvious way 

1 The figures in the appended Breviarium are 3 This is indicated by iisdem diebus (bis) in the 

slightly different. Tabula. 
2 An interesting discovery of 'insulae ' has 

been made recently at Ostia. 

220 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED 4 LEX IULIA MUNICIPALIS. 

of intimating it would have been to write 'eorum nomina quae 
professus erit.'1 As the preliminary lists were to be sifted and 
reduced to ascertain the number of those who should become entitled 
to the dole, it would have been of little interest to publish the com- 
plete tale of names which had been reported. And the objections to 
a vast cumbrous list apply here. 2 I imagine that the placard merely 
stated how many names each ' dominus' had mentioned in his 
return. The actual names would be in possession of the magistrates, 
and were very possibly open to inspection, after which they would 
be used for the 'sortitio' only. The ' album' would supply a 
rough means of control over the 'domini insularum.' Any wide 
departure from the numbers of the qualified, whether by way of 
excess or defect, living in an 'insula,' would be easily detected. 
If the numbers given by each 'dominus' were also posted up in 
his 'insula,' it would be seen whether the figure corresponded with 
that received by the government and exhibited in the forum. 
Nor is it necessary to imagine that the huge list of ' recipientes ' was 
displayed in public. The evidence of the right to the dole of corn 
was probably the possession of a ' tessera,' issued by authority, and 
the distribution of the 'tesserae' might easily be made by the agency 
of the ' domini insularum,' or by other agents visiting each 'insula.' 

The passage in Suetonius clearly states that the process which 
is called ' recensus' was intended to happen once and once only. 
The ' subsortitio' must have taken account solely of those whose 
names had not been included in the large preliminary list to which 
the ' recensus' had led. This is the only conclusion that can fairly 
be drawn from the words: 'ex iis qui recensi non essent.' Those 
'recipientes' who had died or departed from Rome, with perhaps 
a few who had been proved to be disqualified, made vacancies which 
would be filled up by lot from among citizens who had become 
domiciled in Rome or had become adult there during the year. 
There was good reason why these should now have their chance; 
there was no reason why any citizen should be allowed a second 
chance or a number of successive chances. Although there is no 
statement about the manner in which the new names were supplied 
for the 'subsortitio,' the great probability is that the 'domini 
insularum' would be employed again. They would know better 
than others how many changes in domicile had occurred during 
the year and what burgesses had arrived at maturity. 

The Tabula makes the consul primarily responsible for receiving 
the ' professiones'; failing him, if he be absent, some of the praetors; 
failing them, the tribunes. But according to Suetonius, only a 

1 There is to be exact correspondence between interest, and would be for reference on the 
the 'tabulae publicae' and the ' album,' in so 'tabulae,' like the register of actual ' recipientes.' 
far as 'ea quae professus est' is concerned. The 2 Still more if property as well as names was 
full list of ' recensi' would be mainly of temporary stated, as Prof. Elmore supposes. 
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praetor could carry out the 'subsortitio' and, by inference, the 
primary ' sortitio.' In this Legras and others find an irreconcilable 
contradiction. Why, however, should the magistrates who are 
mentioned as those to whom the ' recensi' had to be reported all 
take part in supervising the drawing of the lots ? The one praetor 
was sufficient. 

The language of Suetonius presents one or two obscurities that 
are still to be considered. He says that the 'recensus' was carried 
out 'nec more nec loco solito,' evidently having the 'census' in 
mind. If his words were closely pressed, they might be taken to 
mean that the 'recensi' were required to present themselves at 
some spot other than the Campus Martius, where the citizens 
assembled on the summons of the censors. And at first sight this 
conclusion might seem to be borne out by the description of 
Caesar's purpose in instituting the ' subsortitio': ' ne qui novi 
coetus recensionis causa moveri quandoque possent.' 'Novi coetus,' 
however, is hardly an expression which would have been used to 
indicate authorised gatherings of the people. It is more suitable 
if the excitement caused by the 'recensus' and its purpose of 
cutting down the numbers of the ' recipientes ' had brought about 
turbulent irregular assemblages in the streets.1 Roman rulers 
were at all times as nervous as German officials about city 
meetings or crowds not brought together with the sanction of 
authority. It may be noted that the words of Suetonius support 
the view that the names submitted to the ' subsortitio ' were few 
compared with those to which the original ' sortitio' was applied. 
One purpose of the 'subsortitio ' was to narrow the field of those 
interested, and so to diminish chances of disorder.2 

I do not claim for the theory just propounded that it is 
invulnerable. It is open to the complaint of 'no evidence,' that 
is, no direct and explicit evidence, which nearly all those who have 
debated about the Tabula have brought against each other. There 
is no ancient testimony which will place any hypothesis beyond 
the reach of controversy. I consider, however, that the series 
of inferences which I have drawn from the ancient material accords 
more with probability and is more coherent than any other 
elucidation with which I have met. My view at all events meets 
squarely three of the greatest difficulties which have plagued 
commentators on the Tabula, namely, the disqualification of the 
'professi' for receiving corn at the public expense; the mention 
of the ' pupilli' and ' pupillae,' and the unpracticality of a list 
of names of vast extent exhibited in the forum. 

1 The change in Suetonius from recensus to 2 I do not discuss the hypothesis of Hirschfeld. 
recensio can have no significance, though recensio that the 'professi' of the Tabula were applicants. 
was used by Cicero and Livy as the equivalent of for permission to absent themselves from Italy- 
census. It has been riddled by criticism. 

222 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED (LEX IULIA MUNICIPALIS. 

There are some subsidiary matters relating to Caesar's reform 
with which I desire to deal. Legras1 comments on the absence 
from the Tabula of any ' sanctio ' enforcing on the ' professi' the 
duty of making returns, and concludes (as others have done) that 
there must have been some inducement held out to the makers 
of returns which more than counterbalanced the disadvantage. 
The statute, from which the Tabula gives us a mere extract, may 
well have contained a ' sanctio.' But Caesar was an absolute ruler 
and could easily compel individuals to a duty by mere proclamation 
(edictum), with unlimited ' coercitio' in the background. 

More worth consideration is the absence of any allusion to 
Caesar's ' subsortitio,' where it might have been expected (11. I7-I9), 
on which Legras insists. If, however, this portion of the Tabula 
is really connected with Caesar's reform of the doles of corn,. 
there is also silence about the method whereby the number of the 
'recipientes' was in the first place reduced to I5o,ooo. The 
expression 

' iisdem diebus,' twice repeated, shows that not all the 
duties of the ' professi' are detailed in the excerpt from the law 
which the Tabula presents. It is not unreasonable to suppose that 
the ' sortitio' and the 'subsortitio' were also handled in the statute. 

An authorised list of ' recipientes ' was a necessary consequence 
of Caesar's innovation. Had such a list ever existed before ? 
Certainly not at any time when the distributions of corn were open 
to all citizens. So under the measure of Gracchus, any burgess 
could buy the stipulated amount at the artificially reduced price.2 
Cicero tells that a certain Octavius, contemporary of the Luculli, 
by his eloquence persuaded the citizens to repeal the statute of 
Gracchus.3 He may have been an agent of Sulla; for under the 
Sullan regime the 'frumentationes ' ceased to exist. Lepidus 
restored the distributions, most likely by reinstating the scheme 
of Gracchus. The regulating lex Terentia Cassia of 73 is supposed, 
from indications afforded by the Verrine Orations of Cicero, to 
have provided corn sufficient for the total subsistence of 40,000 
burgesses. We do not know, however, what proportion of the 
total subsistence was given, nor what price was charged. 4 References 
in literature certainly point to every citizen having had a claim. 
In 63, Cato, anxious to trick the democrats, restored the Gracchan 
system, either by increasing the amount of the dole or by lowering 
the price, or by both devices. If a register then existed (which 
is improbable) it was abolished. Clodius followed in 58 with a 
law which rendered the grants gratuitous. In 57, Pompey was 
entrusted with the ' cura annonae,' and his powers were unparalleled. 

1pp. 34-36. Macri) and i, 77, 6 (ed. Maurenbrecher) cannot 
2 See Cic. Tusc. iii, 48. prove that the lex Terentia Cassia abolished 
3 de Off. ii, 72; Brut. 222. payment, as Rostowzew contends, s.v. frumentum 
4 The rhetoric of Sallust, Hist. iii, 48, 19 (oratio in the Pauly-Wissowa Encyclopaedie. 
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Extravagant expectations of increased largess were raised. Many 
people manumitted slaves in the hope that they would obtain a 
livelihood from the public benefaction.1 According to Dio, Pompey 
desired to frame a register of these newly enfranchised citizens 'in 
order that they might receive the gift with orderliness.' Clearly there 
was no register in existence; equally clearly, none was then formed. 2 

An interesting question is that of the means taken to prevent 
frauds. We first hear of the ' tessera,' entitling the possessor to 
his portion of corn, in the reign of Augustus, but something of the 
kind must have been introduced as soon as the rights of citizens 
resident in the capital were restricted; that is, I take it, when 
Caesar instituted his reform. The Romans were, as a rule, content 
to leave the vindication of laws to the ineffectual initiative of 
individuals, encouraged by rewards. Little care was ever taken 
to see that the privileges of burgesses were exercised by burgesses 
only. Thus the summons to a 'contio' by a magistrate was 
addressed to none but citizens, yet no pains were taken to prevent 
aliens from attending.3 The supervision of the burgess-roll was 
at all times inadequate, and many men obtained civic rights without 
any legal title. 4 So, too, numbers of the unqualified must at times 
have benefited by the public gift of corn. 5 The Romans pass among 
moderns as being masterly in organisation, but their age was often 
feeble in matters of the first importance. There is surprising 
evidence of laxity in enforcing the duty of military service, even 
at times of supreme crisis. In many cases the assumption that it 
was every citizen's business to aid in enforcing the laws ended in 
no one making the business his own. During the period of the 
empire the administration of the distributions of corn became 
much more vigorous. 

When selection from among the qualified had to be made, was 
proof of poverty ever required ? The inference has often been drawn 
from ancient passages, but they are all too vague.6 Social usage, 
in addition to law, narrowed the circle of recipients. Those who 
aimed at a respectability above that of the labouring class would 
refrain from making a claim.7 

The reform of Caesar, whatever its nature, was of little effect. 
Affairs fell into the old disorder. Forty-two years after Caesar's 
death passed away before Augustus interfered. He then cut down 

1 There is a parallel in the reign of Augustus; 4 See my Municipalities of the Roman Empire, 
see Suet. Aug. 42. pp. i66-I67, and cf. Liv. xxxii, z. 

2 Dio C. xxxix, 34. Two wrong deductions 6 cf. the words of Dio, xliii, 21 : o0 Kara& 6tiKV, 
have often been made from this passage: (I) that aXX' cbs trov v rsv or do offeti etwOe yi'yveo'Coat. 
Pompey did frame a list, though Dio only says 6 Plut. Cat. min. 36: retae riyv /3ovu\v Xa13eZv 
'ak]qo-o'e ?7roto-'aoOat,' and, even so, intimates rbv d7ropov Kal aviTnprov 6X\ov els r6 otrapeapo'tov. 
that the list was to include the manumitted slaves The language is too loose for any safe deduction. 
only; (2) that the slaves were Pompey's own. So, too, Dio C. xxxviii, I3: r6 [uerpeo'dOat Tros 
Both these errors are to be found in the masterly ar6pots eflo''yao'aTro. 
,article of Rostowzew mentioned above. 7 cf. Cic. Tusc. iii, 4 8. 

3 See a striking illustration in Cic. pro Flacco, ? 67. 
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the number of recipients to a little more than 200,000.1 Augustus 
would have liked to abolish the ' frumentationes' entirely, but 
realised that they would only reappear as one of the supports of 
the imperial system.2 The method followed in bringing about 
the reduction seems to have been copied from that of Caesar.3 
After this time the official lists of the privileged, cut on bronze, 
are often mentioned.4 

The second section of the Tabula relates solely to some of the 
duties of the aediles at Rome. Legras has laboured to prove that 
the provisions are borrowed from those of a 'royal law' of Per- 
gamum, revealed by an inscription discovered not long ago. 5 I have 
little to add to the critical analysis of his arguments which Dr. Hardy 
has presented. Legras regards the date of this portion of the 
Tabula as falling within the Gracchan age, partly because he thinks 
that the title, o-a(o'LKbo vodo'O, shows the Pergamene statute 
to have been passed before the Romans became possessed of the 
inheritance of Attalus. The conclusion is quite unsound. The 
inscription as we have it was carved in the reign of Trajan, and 
the title is no authentic part of the law. It is probably a mere 
popular expression, used by the carver to indicate his or his 
employer's belief that the statute was older than Roman sovereignty 
in Pergamum. It affords no guarantee that any part of the text 
is so old, much less that the text had come down unchanged from 
the age of the Pergamene kings. And there is no likelihood that 
there ever was at Pergamum any class of laws known as aOCrLXtKoL 
vod/Jot. Dr. Hardy's conjecture that the title may indicate a law 
emanating from a Roman emperor seems to me unacceptable. No 
local municipal law, even if due to imperial prompting, could well 
bear such a designation. Nor is it probable that an emperor would 
interfere, or that his interference would be invoked, to regulate 
minutiae of internal municipal government such as are here set 
down. 7 It was not the fashion of the emperors to frame regulations 
of the kind even for groups of cities; much less would they be 
likely to enjoin them on a single city. Pergamum was practically, 
though not technically, a 'libera civitas.' The titular possession 
of av'rovotJia in that region was of no great practical account.8 

The assignment in the Tabula of separate spheres of duty to 
the aediles at Rome is one of the matters which appear to Legras 
to have been copied from the administration of Pergamum, because 
he thinks it a departure from Roman usage. He overlooks the 

1 Suet. Aug. 40; Dio C. Iv, Io; Res Gestae divi deutschen archaeol. Instituts (I902), with a corn- 

Aug. c. I6, ? 22 (of the year 2 B.C.). mentary. Legras gives text and translation. 
2 Suet. Aug. 42. 6 See Cardinali, II regno di Pergamo, p. 277. 
3 Suet. Aug. 40. Probably also Caesar's plan for 7 See my Municipalities of the Roman Empire,. 

filling up vacancies was followed. PP. 75 sq. 
4 ' aere incisi.' 8 cf. Chapot, La Province romaine proconssula,re 
5Published by Kolbe in the Mittheilungen des d'Asie, p. IzI. 
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fact that the division of spheres affects only a small part of the 
aedilician functions. The assignment of separate duties to the 
praetors within the city was carried much further. The quaestors 
were also more isolated from one another.1 There is, therefore, 
no stable ground for the contention that the arrangements for the 
aediles given in the Tabula were without parallel in Rome and 
must have been imported from without. The duties of the aediles, 
like those of other Roman magistrates, had been regulated far 
more by custom than by enactments, and it is permissible to suppose 
that the Tabula only embodied a practice which had been previously 
adopted as convenient. In no real sense was the division of functions 
within the city what Legras calls it, 

' chec a la collegialite.'2 
Dr. Hardy has shown how little there is of parallel between 

this section of the Tabula and the inscription of Pergamum. Only 
in two or three unimportant particulars could the coincidences 
conceivably be anything but accidental, and even in these cases 
they may well be due to chance. Police regulations were bound 
to show resemblances over the whole area of ancient urban 
civilisation. The general argument of Legras in favour of a 
Gracchan date for this portion of the Tabula is remarkably weak. 
He assumes that only in the time of the Gracchi had the Romans 
discovered the need for such regulations as are here ordained. 
Rules of the sort would naturally grow up in Rome from an early 
time, as in the cities of every country, in the course of evolution. 
Little or nothing is known of ro-rTvvouo or ayopavo'fiot in Hellas at 
times earlier than the fourth century B.c., yet it would be absurd 
to suppose that before then the policing of the streets had been 
wholly neglected. Legras is obsessed by the equation of the Roman 
aedile with the Greek ao-rvvo'poS and ayopavotxo9, an equation which is 
most imperfect. If it was necessary for Rome to go to a Greek school 
for instruction in such matters, why did she not learn from Hellenic 
states nearer to her, like those in Italy, or from Athens, with which she 
was earlier and more closely in touch than she was with Pergamum? 3 

This whole section contains nothing that can afford a sure 
indication of date. All that can be said is that there is a presumption 
in favour of the time of Caesar's ascendency. The institution 
of the new ' aediles cereales ' might lead to an embodiment in 
legislation of rules for the conduct of aediles, but such an enactment 
could hardly be confined to the management of the city streets. 
Why the engraver of the Tabula should have excerpted just these 
details is a question hard to answer. 

1 The only two quaestors who acted in concert 3 See some remarks by Mitteis, Reichsrecht und 
were the quaestores aerarii. Volksrecht, p. 3, on the tendency of some scholars 

2 p. 70. There is no reason whatever to think to exaggerate the borrowings of Rome from the 
that even when the four quarters of the city were Greek East. 
assigned to different aediles, each was free from the 
possibility of being checked by his colleagues. 
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We now reach the third section of the Tabula, by far the most 
important of all. It has three subsections: the first specifies a 
number of disqualifications for holding local magistracies and seats 
in the senates of Roman communities; the second imposes on 
local magistrates the duty of taking a census in their towns at the 
time when a census is proceeding at Rome; the third concerns 
certain powers conferred on the officers who had been authorised 
to draw up municipal codes for 'municipia fundana.' The second 
subsection is restricted in its operation to Italy; in the case of 
the other two no limitation is expressed. This omission is the 
main support of the old theory, now accepted by few, that the 
Tabula contains extracts from one statute applicable to all munici- 
palities of Roman right existent at the time of passing, or thereafter 
to be called into existence.1 This opinion is no longer worth 
discussion. It is irreconcilable with the evidence which has come 
down to us concerning the evolution of the Roman municipal 
system and the condition of municipal law after Caesar's time.2 
I conceive that the omission of a mention of Italy in the first 
subsection is due to the notorious carelessness of the engraver 
of the bronze tablet. It cannot be believed that this or any other 
portion of the Tabula is what we could call a 'certified copy' from 
an original source. In the first of the three subsections the enumera- 
tion of the civic units to which the regulations extend is specifically 
Italian. The reference in ? II8 to men exiled from Italy, and 
in ? I 17 to persons absent on business of state, point in the same 
direction. In the third the meaning of 'municipia fundana is 
highly problematical. I shall argue later that probability is not in 
favour of their having been Italian, in the republican sense of the 
term. That the engraver of the Tabula has been guilty of other 
omissions is most likely. The subject-matter of ?? 98-I07 resembles 
closely that of ?? I26-I34; but at the end of the one passage comes 
a 'sanctio,' while it is absent from the other. No legislator could 
well have left it out. And the engraver has, I think, dropped another 
'sanctio' at ? I56. 

I assume, then, that this third portion of the Tabula contains, in the 
first two sub-sections, extracts from one or two statutes or contem- 
plated statutes which dealt with municipal affairs in Italy. But what 
is here meant by' Italia' ? Does it include Cisalpine Gaul, as is often, 
indeed generally, assumed ?3 Unless the bronze can be dated after 
B.C. 42, when Cisalpine Gaul ceased to be a province, the presumption 
is that ' Italia' is used in what must have been the official sense.4 

1 There is nothing in the Tabula corresponding he even holds the same view of 'terra Italia ' in 
to ' oppida municipia, etc. quae sient eruntve ' in the lex agraria of III B.C. 
the lex Rubria. 4 Italia' sometimes included the whole of the 

2 The remnant of the old view which Dr. Hardy peninsula in popular language from the time of 
The eneremnant 

of 
the old vew whdich 

Dr Hardy Polybius, but not in technical phraseology. Cicero 
has endeavoured to save will be discussed below. ' provincia Gala ' the 

(Phil. iii, e37) calls the 'provincia Gallia' the 
a So, e.g. by Karlowa in his Rdm. Rechtsgeschichte; ' flos Italiae.' 
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From the time when Rome acquired the province of Gallia Cisalpina 
it was in some respects exceptionally treated. Down to the age 
of Sulla it had no provincial governor, but was under the command 
of the ordinary Roman magistrates, as was the case with Roman 
Sicily from 24I to 227 B.C. In the 'lex Rubria' and the 
'Fragmentum Atestinum' the district is still called 'Gallia 
Cisalpina.' The full enfranchisement of the Transpadane region 
by Caesar did not change official usage. We have no proof that 
he intended to remove from the province its governor. Even 
when its soil ceased to be provincial, it was not treated in all respects 
like other sections of Italy. To none of these, so far as we know, 
was any statute like the ' lex Rubria' applied. 

The nearness of the Po valley to the danger of invasion some- 
times led to the presence there in later times of officers who elsewhere 
would be found only on provincial ground.l It seems not an im- 
probable view that Caesar solved municipal problems in the Gallia 
Cisalpina by special enactments not applicable to the rest of Italy. 
It was apparently felt that the mere absorption of the series of com- 
munities there into the Italian system, after the fashion that had 
been applied elsewhere, was in some way unsatisfactory. 2 

If, as has been almost always supposed, the date of this part 
of the Tabula is later than the Social war, and if its operation is 
confined to Italy, the words 'civium Romanorum' are otiose. 
It has sometimes been assumed that legal surplusage is not to be 
found in the language of the Tabula. But phrases in the document 
itself, as well as analogies in other Roman statutes, lead to the opposite 
conclusion. For example, in ? I32 we have ' comitiis conciliove.' 
Kornemann believes that certain communities outside Rome called 
their local assemblies by the title ' concilium,' instead of ' comitia.' 3 
This is not borne out by any evidence. Several Italian towns may 
have possessed 'tribuni plebis,'4 but even in them the existence 
of the corresponding ' concilium ' is unlikely. And in ? 98 of the 
Tabula we find 'comitia' without 'concilium.' 

It is convenient in this connexion to discuss some words from 
another part of the Tabula. In ? I25 a fine is imposed on any 
disqualified person who in the local senate takes his seat or gives 
his opinion (' sententiamve dixerit'), and in ?? I26-I36 it is 
provided that no municipal magistrate shall allow a man who is 
disqualified 

' sententiam dicere ferreve.' This form is old; it occurs 
in the 'lex agraria ' of I I I B.C. It has been frequently laid down that 
' sententiam ferre ' is distinct from ' sententiam dicere ' and implies 

1 Thus in the time of Trajan there was a in Gallia Cisalpina was caused by the backward 
'legatus pro praetore regionis Transpadanae.' populations in the ' regiones attributae,' which 
(C.I.L. x, 6658). are not regarded in the ' lex Rubria.' 

2 The idea of Legras that Italy was not men- 3 Pauly-Wissowa, Encyclopaedie, s.v. concilium. 
tioned because there were no Roman municipalities 4 The conclusion is not certain. The towns are 
outside it would point to a date earlier than the Venusia, Teanum, Pisae; see C.I.L. ix, 438; 
foundation of Narbo in Ix8 B.C. One difficulty x, 4797; xi) 143I1. 
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secret voting. There is no substantial evidence to support this 
distinction.1 The expression 'sententiam ferre' by itself does 
not imply a vote by ballot; though of course, where the law requires 
secret voting, 'dicere' would be out of place. Once more we seem 
to have legal redundancy of phrase. The ballot was rarely used 
in deliberative assemblies. It was very seldom even proposed in 
the senate at Rome; never, so far as we know, carried out. In 
the statute of Urso it is confined to the selection of a ' patronus' 
of the community.2 If ' sententiam ferre' in the Tabula really 
had reference to secrecy, there must have been elsewhere in the 
document which the engraver copied a provision concerning it. 
As it had no place in the Roman senate this is most improbable. 

The only other remark that I will make at this point about legal 
verbiage refers to ' 

municipio municipibusve eius' in ? I40, about 
which Legras (p. I40) quibbles badly. Here we have merely the 
distinction between a corporation and its members. 

In ?? 83-88 it is implied that ' municipia, coloniae, praefecturae, 
fora, conciliabula,' all alike possess a senate or deliberative body, 
and magistrates elected by the votes of the burgesses. The 
magistrates are directed not to allow members to be added to the 
senate, excepting to fill vacancies caused by death or condemnation 
for crime, or by the confession of a member that he is disqualified 
for a seat. The number of members on the roll at the time of the 
passing of the regulation is to be the maximum for the future. 
Legras sees in the provision a desire to preserve an 'aristocratic ' 
character for the deliberative body. There was, however, little 
local ' aristocracy' beyond that of wealth. I take it that the purpose 
rather was to check the attainment of membership of the local 
senate without passing through the career of office.3 This would 
be achieved, not by direct bribery, but by brilliant benefactions 
bestowed on the community. The difficulty of filling up local 
magistracies was already felt even before the advent of the empire, 
and it was expedient that the easier approach to the senate by 
'adlectio' or ' sublectio' should be impeded. 4 

1 In Verr. ii, 2, 76, Cicero uses sententiam dicere 
and ferre as convertible. Mommsen, Staatsrecht, 
iii3, 977, n. 2, calls this an oversight; but he does 
not refer to Lael. ? 56, where s. ferre indicates an 

open expression of opinion. Compare also Vell. 
ii, 47, 2: Pompeius palam lata absolvit sententia '; 
also Tac. Ann. i, 74, 82: 'laturum sententiam palam 
et iuratum.' This latter passage applies to voting 
in the senate, and the word palam is in opposition 
not to secret but to silent voting. Mommsen's 
statement that it implies the possibility of a secret 
vote in the Roman senate is surely wrong. 

2 There the expression per tabellam is used (? 97), 
as in two inscriptions quoted by Mommsen, 
Staatsrecht, iii3, 993, n. 

3 So Trajan ruled; see Plin. et Trai. ep. 79. 
4 Pompey's fundamental statute for Bithynia- 

Pontus prescribed a fixed number of senators for 
each town, which could not be exceeded without 
the emperor's permission (Plin. et Trai. ep. 112). 
In the time of Ulpian it was held that an election 
to a senate could only be made on the occurrence 
of a vacancy (Dig. 50, , 2). The expression 
'decurionatus gratuitus' in some inscriptions 
shows that a 'summa honoraria' was usually 
required of a man appointed to the senate, as 
of the elected magistrate (Liebenam, Stidtever- 
waltung, p. 56). The number of senators in newly- 
created Roman communities, at least in the West, 
tended to be the old Latin hundred. But there 
were exceptions. At Castrimoenium, a small 

place in Latium, probably made a municipium by 
Augustus, thirty were considered enough; cf. 
too the imperial letter about Tymandus in Pisidia 
(Bruns, Fontes, p. I6o). 
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The passage that follows (?? 89-I07) lays down some qualifica- 
tions for offices and a few disqualifications. Candidates shall either 
be over thirty years of age or, being below that age, shall have 
performed specified military duties, unless entitled to exemption. 
As the text stands, it is clear that proof of military service was not 
required of men over thirty years of age; also that if proof were 
given, men below that age were qualified. The circumstances are 
a little surprising, and so it has been repeatedly suggested that the 
engraver has omitted expressions which the authentic text contained. 1 
But it must be remembered that actual service had not for a long 
time been required of candidates for office at Rome. Readiness 
to serve if called upon had been taken to be sufficient. The con- 
cession in the Tabula to the younger men may have been meant 
as an incentive to them to take the field in earnest. It would appear 
to be an innovation, and is not repeated in other statutes affecting 
municipalities. The effect of all such regulations would be to 
interdict municipalities from practising the ' legibus solutio' known 
to the Roman senate in the republican period, but not much 
used in the later years of that time. Yet extraordinary infractions 
of rules about age are attested by imperial inscriptions in the 
' municipia.' 2 

The exemption from military service mentioned in the text 
might be guaranteed 'legibus plebeive scitis exve foedere.' This 
may be a traditional expression, not to be construed literally. 3 But 
it is quite probable that when ' civitates foederatae' in Italy were 
turned into ' municipia ' certain cherished relics of the former status 
were preserved. Some towns jealously maintained the memory 
of their ancient ' foedus' with Rome, and this may not have been 
mere sentiment. 4 

Next, the Tabula forbids men in the actual practice of 
'praeconium dissignatio libitina ' to seek office or to sit in the senate. 
This prohibition must be considered in connexion with the next 
subsection (?? 108-141), which enumerates a great many blots 
on character that debar men from magistracies and the local 
senates. But whereas ?? 89-107 apply to the 'municipium, 
colonia, praefectura' only, in ?? 108-I41 the 'forum' and 
'conciliabulum' are added. In the latter passage, among the 
persons branded are ' quei corpore quaestum fecit fecerit, queive 
lanistaturam artemve ludicram fecit fecerit.' If we press the 
technical wording, the practisers of ' praeconium dissignatio libitina ' 
were not forbidden to exercise public functions in the 'forum' or 

1 So by Mommsen, Staatsrecht, i3, I, p. 509, n. 4 See my Municipalities of the Roman Empire, 
2Boys of tender age were made members of pp. I50, I5I. This bears on the question of the 

senates by 'adlectio '; see Liebenam, Stadtever- municipal codes of Naples and Heraclea, to be 
waltung, p. 235, n. considered below. 

3 It occurs e.g. in the lex agraria of I I B.c. 
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conciliabulum.' The absurdity is apparent. It can hardly be 
supposed that Romans, even in the lower spheres of self-government, 
were exempt from disabilities to which Latins in their ' municipia ' 
were subject.1 Scholars have sought a way of escape. Schulten2 
thinks that the minor units were intended to be included in the 
larger mentioned in ? 89. If that is the case, why should these 
minor units be mentioned anywhere in the text ? Dr. Hardy 
accepts the view that ' fora ' and ' conciliabula ' were passed by 
because they had no magistrates called ' duoviri ' or ' 

quattuorviri.' 3 

But the Tabula is supremely indifferent about titles, and the sup- 
position is overthrown by the words ' aliove quo nomine magistratum 
potestatemve' in ? 83 and by similar words in ? I36. It has been 
repeatedly argued that the smaller places may be included under the 
name ' praefectura,' because a ' praefectus' would be sent from the 
town to administer law in the outlying parts of its territory. It is 
impossible to suppose that in the old republican Italy every 

' forum ' 
and 'conciliabulum' was visited by a 'praefectus iure dicundo,' and 
there is little evidence of his existence in that age as a municipal 
officer. In Gallia Cisalpina, where the territories were large, 
the case was different. As I am speaking of ' 

praefecturae,' I will 
controvert the idea that Roman colonies might be designated as 
' 

praefecturae 
' merely because they were visited by a ' praefectus ' 

who administered the higher departments of the law. The opinion 
rests on a passage of Festus,4 in which four such communities are 
brought under the designation. But there is nothing in the words 
to show that the places named came under the category of ' prae- 
fecturae' after colonies were founded at them. Festus uses the 
past tense quite indefinitely, and mentions ' civitates sine suffragio ' 

such as Arpinum, which certainly were not called ' praefecturae ' 
after they became ' municipia.' It seems most likely that, at least 
.after the Hannibalic war, Roman colonies were not bound to retain 
the ' praefectus ; and that a similar privilege was accorded to the 
' praefecturae ' proper, that is to say to the ' civitates sine suffragio,' 
when they acquired the full franchise. Some of these were con- 
servative enough to decline to use the permission. Hence we find 
' praefecturae ' surviving into the imperial time. 5 The suppositions 
here made are entirely in accord with the general policy of the Roman 
government in dealing with the municipalities. 

1 Lex Malac. c. 54. ' praefectura ' to designate a colonial ' pertica ' 
2 s.v. conciliabulum in the Pauly-Wissowa Ency- see Mommsen, Feldmesser, ii, p. I55, corrected 

.clopaedie. in one point by Lenormant, s.v. colonia, in 
3 Roman Laws, p. I55, n. It is easy to find Daremberg and Saglio's Dictionnaire, p. I313. 

' municipia' and even ' coloniae' where there There is one 'forum' which described itself as 
were no magistrates bearing these titles. ' praefectura,' viz. Forum Clodi in S. Etruria. The 

4 Festus, p. 233 ; cf. Mommsen, Staatsrecht, inscription is dated 43 B.C. See Pauly-Wissowa, s.v. 
iiia, p. 58i, n. 4: 'die Biirgercolonien Puteoli, 5This seems the right solution of a problem 
Volturnum, Liternum, Saturnia waren nach- which M. Toutain, s.v. praefectura in Daremberg 
weislich " praefecturae ".' On the peculiar use of and Saglio's Dictionnaire, treats as insoluble. 
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THE SO-CALLED LEX IULIA MUNICIPAL1S. 

The complete list of civic units recognised in the Tabula accords 
with that in the supposed fragment of Caesar's' lex agraria' of 59 B.C. 1 
and this has been held to be a confirmation of the Caesarean 
date of this portion of the Tabula. The catalogue, however, in 
the 'lex Rubria' and Fragmentum Atestinum' (which agree 
together) is not identical. There is much to be said for the view 
that 'forum et conciliabulum' was a traditional phrase which 
included all minor civic units with a quasi-municipal organisation. 
In this way the magistrates and members of the councils of the 
'vicus 2 and ' pagus' would be subjected to the rules which are 
applied to'the communities that are definitely mentioned. Both 
of these were far more important from a municipal point of view 
than the ' conciliabulum,' of which practically nothing is known. 
In the 'lex agraria,' however, a special mention of the 'vicus' 
might have been expected, since many 'vici' were raised to 
municipal rank. 

From a consideration of the civic and quasi-civic communities 
to which the regulations of the Tabula were to apply, I pass to a dis- 
cussion of some features of the regulations themselves. The chaotic 
manner in which the list of disqualifications presented in ?? o08-i25 
has been drawn up has been noted by every commentator. No 
real parallels to this slovenly draftsmanship are to be found in the 
remnants of Roman statutes which have come down to us. The 
questions pressingly suggest themselves, whether in this document 
we have the work of a skilled legislator, and whether it can ever have 
been placed, in this condition, before a Roman assembly for adoption ? 
The catalogue of disabilities cannot have been copied from a pre- 
existing statute. It is generally agreed that Roman magistrates 
who presided at elections were not bound so much by law as by 
tradition in deciding upon the qualifications of the candidates.3 
Much discretion was left to them, and they were often in doubt 
and consulted the senate. This part of the Tabula very possibly 
gives us the first attempt to compile a written category of ' infames.' 
The 'praetor urbanus' at different points in his edict branded 
certain persons as incapable of performing certain legal acts or 
enjoying certain privileges, but even he, at all events in the Caesarean 
age, did not frame a continuous list of such persons. If he had, 
it would not necessarily have corresponded in every respect with 
a catalogue of causes for exclusion from municipal functions. 4 The 
disqualifications as they appear in the Tabula wear the guise of a 
collection of notes jotted down as the framer chanced to think of' 

1 The 'lex Mamilia Roscia Peducaea Alliena 3 Some laws there were of course which were 
Fabia.' I will discuss the justice of the identifica- binding, e.g. the lex Villia Annalis. Compare 
tion later. Cic. pro Cluentio, ? I20; Mommsen, Staatsrecht,. 

2That is, the extra-urban 'vicus.' Even the i, 491 fol. 
'castellum' seems to have had magistrates and a 4 A perusal of Dig. iii, 2, will show this clearly. 
council in some cases. 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

them or to have come across them in study or experience. The 
whole looks like the work of an amateur rather than of a legal expert. 
It may be further observed that in the law of Malaca, disqualifications 
are to be as they are at Rome, and there is no reference to any Roman 
enactment, 1 although mention of any measure carried by the great 
Iulius would have been well in place. I think it most likely that the 
catalogue in the Tabula was never enacted at all. 2 

Passing to other particulars, I propose to examine some which are 
of special importance, or have been the cause of controversy. One 
omission is noteworthy. The freedman is not mentioned as qualified 
for municipal honours; though in the ' lex Ursonensis' of Caesarean 
origin he is explicitly admitted to them.3 On the other hand, 
'ingenuitas' is not required as in the law of Malaca, where it is 
superfluously mentioned, as it is covered by the reference to Roman 
usage. 4 There was a special reason for explicitness in Spain, where 
Caesar's colonies had admitted the 'liberti' to office; while the 
lex Visellia of A.D. 24 restricted the freedmen's privilege unless the 
emperor had granted them the right of wearing the 'golden ring.' 5 

Some of the disabilities for office and membership of the local 
senates laid down in the Tabula have given rise to much dis- 
cussion. Especially has the 'infamia' of the person 'who has 
received or shall have received (cepit ceperit) money or reward for 
bringing the head of a Roman citizen' been the cause of debate. 
The allusion to the proscription of Sulla is unmistakeable; and it is 
evident that the catalogue can hardly have been compiled before 
the year 64. It is not worth while to argue against other inter- 
pretations, like that of Legras or Biichner, who referred the passage 
to the troubles of the Gracchan period (see Legras, p. 215). On 
the other hand, it is difficult to believe that any legislation would 
be directed against a repetition of the horrors consequent upon the 
Sullan edict.6 To enact a penalty in anticipation of such an event 
would be obviously futile. It is true that a new proscription was 
often feared. Catiline's success, it was thought, would have led to 
it. 7 Cicero expected it as a consequence of the Civil war, whichever 
of the two parties might be victorious; but he dreaded the action 
of the Pompeians more than that of the Caesareans.8 

To me it seems that the person who collected, for the text which 
the Tabula followed, all the examples of ' infamia ' which he could 

1 c. 54. 3 C. I05. This is an indication that the Tabula 
2 As to Cic. Fam. vi, I8, see below. As regards is not of general application. 

causes for exclusion from the local senate and 4 c. 54. 
local offices we may note the absence from the 5 Mommsen, Staatsrecht, iii3, p. 424, n. 
Tabula of the details for the trial of such matters 6 The contrary view is maintained, among 
which are given in the law of Urso (cc. 105,123,124); others, by Dr. Hardy, whose strong assertion 
also that no such form of trial is proposed for Rome. appears to me out of place. 
The legislation of Clodius about the ' nota censoria' 7 Cic. pro Sest. 46; in Cat. ii, 20; in Sen. 33; 
was on a different plane (Mommsen, Staatsrecht, pro Dom. 55; pro Plancio, 87. 
ii, 387). 8 ad. Att. vii, 7, 7; ix. o0, 6; ix. I2; xi. 6, 2. 
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THE SO-CALLED LEX IULIA MUNICIPALIS. 

find in past experience, inadvertently added the word ceperit to 
cepit, being dominated by the frequent and natural occurrence of 
the combination in the phraseology of law.1 

Another matter which has been greatly discussed is the dis- 
ability imposed upon those who have been pronounced guilty of 
'dolus malus.' It has been very generally, but in my opinion 
erroneously, assumed that this passage points to the year B.C. 66, the 
date of the praetorship of the celebrated lawyer C. Aquillius Gallus. 
The belief rests on\ more than one misconception. It seems to be 
assumed by many of those who have written about the matter that 
' dolus malus' was not penalised by the courts before the time of 
Aquillius. The conception, however, goes back a very long way to 
Roman law, and legal cognisance must have been taken of it, and a 
penalty must have been provided for it, long before the Ciceronian 
age.2 Be it noted that Aquillius never was 'praetor urbanus.' 
In the year of his praetorship he presided in the court which tried 
cases of ' ambitus.'3 It is true that Cicero says of Aquillius, in one 
passage, 'iudicium de dolo malo protulit,' but the words which 
immediately follow suggest that what Aquillius did was to lay down 
a new definition of ' dolus malus' which was adopted by the courts.4 
TFhis he put forward, not as praetor, but as 'iuris consultus.' The 
legal praetors were very commonly men of no great knowledge of 
law and obtained their office by accident of the lot. The improve- 
ments in legal practice proceeded mainly from the ' iuris consulti' 
and were merely accepted by the magistrates. 5 It is the definition 
of Aquillius, quoted by Cicero, to which other authorities generally 
allude.6 It clearly produced a great difference in the legal treat- 
ment of ' dolus malus.' It is possible that there was no form of 
separate trial for this offence before Aquillius made his definition. 
I do not regard this as certain; but in any case the mention of 
' dolus malus ' in the Tabula does not tie us down to the year 66 B.C. 

Legras tries to prove that several ' actiones' which entailed upon 
the condemned man 'infamia' and existed in 45 B.C. are omitted 
from the list of disabilities, and that therefore this portion of the 
Tabula cannot be of the age of Caesar. This criticism rests on the 
erroneous belief that the praetorian ' infamia ' and the ' infamia ' 
wThich excludes from municipal honours should be co-extensive. I will 

1 In the lex Ursonensis, c. 78: sunt erunt tum teneri putat cum aliud sit simulatum, aliud 
fueruntve, the /uerunt has slipped in similarly. (So actum. In de 0O. iii, 6o, speaking of the same 
Mommsen saw.) In the ' lex agraria' of III B.C. matter, Cicero says 'dolus malus' was punished 
? 64: ' fecit feceritve,' the expression feceritve is by laws before the time of the'Aquilliana definitio.' 
quite otiose: see also below, p. 243, n. 4. 5 Cic. Top. ? 65, asserts this very emphatically 

2 Cic. de Off. iii, 6I: iste dolus malus et of the ' bonae fidei iudicia.' 
legibus erat vindicatus, ut in tutela duodecim 6 So Paul. Sent. i, 8, I. In Top. 40, Cicero 
tabulis, circumscriptio adulescentium lege Plaetoria, quotes the definition without its author's name, 
et sine lege iudiciis, in quibus additur' ex fide bona.' and in Dig. ii, 14, 7, 9, it is attributed to another 

3 Cic. pro Cluent. ? 147. lawyer. In Top. 32, Aquillius is presented as great 
4 de Nat. D. iii, 74: q uem dolum idem Aquillius in legal definitions. 
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THE SO-CALLED LEX IULIA MUNICIPALIS.' 

only supplement Dr. Hardy's criticisms by an observation on one 
matter. The attack made on C. Antonius by the Greeks before the 
tribunal of M. Lucullus, praetor peregrinus in B.C. 76, can have had 
nothing to do with the ' actio vi bonorum raptorum.' For some 
reason which cannot be divined the provincials, instead of prosecuting 
their oppressor criminally in the ' quaestio repetundarum,' chose to 
ask the praetor to set up the old procedure for redress by' recuperatio,' 
which was practised before the ' 

quaestio ' came into existence. It 
may be also said from what has been already shown about the careless 
composition of the list of disabilities contained in the Tabula that 
it would not be surprising if some items which might have been 
included were omitted. 

I pass now to the consideration of a famous passage in one of 
Cicero's letters, which has been very commonly held to prove the 
date of this list of disabilities to be 45 B.C. (the generally assumed 
date of the Tabula). It is as follows (ad Fam. vi, I8, I) : 

Simul atque accepi a Seleuco tuo litteras, statim quaesivi e 
Balbo per codicillos, quid esset in lege. Rescripsit illis qui facerent 
praeconium, vetari esse in decurionibus; qui fecissent, non vetari. 
Quare bono animo sint et tui et mei familiares, neque enim erat 
ferendum, cum, qui hodie haruspicinam facerent, in senatum Romae 
legerentur, eos, qui aliquando praeconium fecissent, in municipiis 
decuriones esse non licere. 

The letter is addressed to Lepta, probably in the month of 
January of the year 45. This Lepta, an intimate of Cicero, had 
told a praeco, by name Seleucus, to write to Cicero for information 
concerning a law, projected by Caesar, regulating the qualifications 
for membership of local senates. This is good evidence that Caesar 
drafted a law bearing on qualifications, and it raises a possibility 
that such a law was passed. But it affords no proof whatever that 
this portion of the Tabula is extracted from that law. The 
disability about which Seleucus was concerned was of long standing,, 
and the only necessary conclusion from the passage of Cicero's letter 
is that it was not changed by Caesar's contemplated measure. 

From what has been said, I feel justified in regarding the following 
conclusions as reasonable: (a) the category of circumstances; pre- 
sented in the Tabula, which shut out men from municipal honours,, 
bears in its front no sign of having been extracted from a statute,: 
but rather the opposite; (b) there is nothing in it beyond the 
reference to the Sullan proscription to fix it to any limit of date; 
(c) the sole reason for connecting it with the measure mentioned in 
Cicero's letter to Lepta is its appearance on the same tablet with 
some other provisions which may reasonably be assigned to the age 
of Caesar. I may add that it contains nothing which serves to 
link it organically with other portions of the Tabula, so as to 
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help to knit them all together as fragments of one and the same 
statute. Further, although the case of Seleucus shows that 
Caesar's intention was to make obligatory certain qualifications 
laid down for those who sought municipal distinction, we cannot 
say that the enactment had a general bearing. We do not know to 
what municipality Seleucus was attached, or to be attached. If 
he were, as I have suggested elsewhere, technically a citizen of Novum 
Comum, it may be that the enactment of Caesar had a limited 
compulsory application to Cisalpine Gaul, and belonged to the 
same set of measures as the ' lex Rubria' and the ' Fragmentum 
Atestinum.'1 It is remarkable that no reference is ever made to a 
'lex lulia municipalis' in after times when there is question of 
disqualification for office. 

At ? I42 of the Tabula a transition is made to matter of a very 
different kind. It lays down that whenever a ' censor or any other 
magistrate ' is carrying out a census at Rome, the ' 

highest magistrate 
or authority' (maximum magistratum maximamve potestatem) in 
'municipia,' ' coloniae' and ' praefecturae civium Romanorum' in 
Italy shall, within sixty days after receiving notice that the census 
is proceeding at Rome, carry out a municipal registration of Roman 
citizens in accordance with the rules prescribed in the capital. The 
returns are to be delivered by municipal envoys to the magistrate 
who is responsible for the census at Rome, and he will incorporate 
the returns with those handed in on the spot. There is also a 
provision that any citizen who has a domicile in more than one 
municipality, and has registered himself at Rome, must nevertheless 
be inscribed on the municipal records. 

This is an extract from a statute, passed or contemplated, which 
would have been important but for the collapse of the old institution 
of the general census. The paragraph about domiciles touches on 
matter which gave trouble to the imperial lawyers, as may be seen 
in the Digest, when the burdens imposed upon local communities by 
the central government became heavy. The object of the measure 
was not ' to secure a simultaneous census of all Italy.'2 That was 
already provided, by the system which required all burgesses to be 
registered at Rome. The purpose was rather decentralisation, and 
we may compare the enactment of Augustus which gave to the 
colonists in his Italian colonies the right of voting at their own homes 
when meetings of the comitia were held at Rome. The cumbrous 
process whereby a citizen was allowed ' absens censeri' was 
rendered unnecessary in most cases. The ordinance was of date 

1 There is no certain case of a praeco being refers to the fact that praecones, as licensed jesters, 
'ingenuus.' By some Seleucus is supposed to often consorted with the highest society in Rome. 
have been a libertus of Lcpta. As to the Greeks The classic example is that of Granius on the age 
enfranchised on the establishment of Caesar's of the Gracchi and Lucilius. 
colony at Novum Comum, see 7.R.S. i, pp. 70, 71. 
The phrase et tui et mnei familiares in Cicero's letter 2 Dr. Hardy, p. 86. 
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later than 70 B.C. 1 and apparently later than 62. 2 The only reason for 
assigning it to the time of Caesar's ascendency is its association on the 
Tabula with other sections which may plausibly be attributed to that 
time. Whether the directions concerning the census were ever carried 
into effect cannot be determined, aswe have no sufficient information 
about the procedure adopted on the six occasions when a general 
census was put through in the imperial time. That the municipality 
was somehow employed for the purpose is highly probable. 

It should not be needful, at this time of day, to protest against 
the statement that Sulla abolished or intended to abolish the 
censorship. Scholars have repeatedly pointed out that there is no 
evidence to support the view, but it continually recurs in dis- 
cussions on the Tabula3 and elsewhere. The one and only 
permanent regulation of Sulla which affected the office was the 
increase in the number of quaestors to twenty, with the right to 
seats in the senate. Thus the tale of members would be kept up 
automatically to six hundred or thereabouts, and in normal times 
there would be no need for a censorian ' adlectio.' There is nothing 
to indicate that Sulla ever made provision for the performance of 
the other duties of the censorship, such as the registration of 
the citizens and their property or the ejection of unworthy 
members from the senate. It is not recorded that when the office 
came to life again in 70 B.C. any ordinance of Sulla had to be 
repealed. 4 

One result of the irregularity and ultimate disappearance of the 
censorship was to enhance the importance of the municipal registers, 
which were revised every five years. The best proof that a man 
could now give of his citizenship would be his record as a 
Roman in a municipal register. Possibly for those who had 
no such domicile there was a municipal register at Rome, but 
we do not know. How could St. Paul have proved his right to be 
treated as a Roman burgess ? In any case we have evidence that 
the government was lax in matters relating to the franchise, and 
that many assumed the privilege without title, often by local 
registration. 5 

It is strange that Caesar, if he was the author of the scheme 

1 Cic. Verr. Act. pr. ? 54: ' haec frequentia of iii B.C. ? 35). The same words appear in ? 144. 
totius Italiae quae convenit uno tem3pore undique by mere mechanical and inaccurate imitation. 
comitiorum, ludorum, censendique causa.' The Considering the looseness in drafting shown at 
' tabulae censoriae ' of Larinum mentioned by Cic. many points of the text it is rash to deduce from 
pro Clssentio, ? 41, in 66 B.c. must have been the latter passage a consciousness on the part of 
purely local. the framer that the censorship was about to pass 

2 Cic. pro Arch. ? I I, seems to indicate this. away. Nor do the words 'quaestor urbanus 
3 As in Legras' essay, in many places. queive aerario praerit' in ? 47 point necessarily to, 
4 The phrase ' censor aliusve quis magistratus ' any impending change (Dr. Hardy, p. 77). We have 

in ? 73 of the Tabula is quite correct, as the merely alternative descriptions of the urban quaestor. 
reference is to public contracts, which had to be 5 The case of the Anauni is familiar: cf. too 
looked after by consuls or praetors when no censors Cic. pro Arch. ? Io. Cicero says that even registra- 
were actually in office (compare the lex agraria tion at Rome is not conclusive proof (ibid. ? II). 
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which we are now considering, should have confined it to Italy. 
He was the first Roman leader who carried out on a large scale the 
policy of multiplying Roman communities abroad, and for these 
decentralisation was more important than for the Italian cities. 
Some supplementary measure must have been contemplated. The 
alteration of a few words in the draft as we have it would have been 
enough.1 

We must now pass on to what is the most important portion 
of the Tabula, its latest paragraph. Any one who has been author- 
ised (permissus est fuit) to draw up a code for a 'municipium 
fundanum' may make changes in the code within a year from the 
passing of 'this law,' and it shall not be permissible to veto them 
or to do anything to prevent them from binding the particular 
community. Here in a very few lines are presented not a few 
problems for solution. In the first place the meaning of ' municipium 
fundanum' has been debated by many writers. The only really 
important aid to the interpretation of the phrase as used here is 
given by a passage of Cicero.2 It is there stated that the Latins 
and allies had incorporated in their own codes many statutes passed 
by Roman assemblies. Any 'populus' which adopted a Roman 
law was said ' fundus fieri' in regard to the law, that is to say, to 
have voluntarily declared itself bound to observe it.3 He then 
says that communities which did not expressly accept the ' lex Iulia ' 
would not acquire under it the Roman franchise, and calls to mind 
that at Naples and Heraclea there was a struggle over the question, 
since a great part of the inhabitants preferred the freedom given 
by the treaties which bound them to Rome. These are the only 
specific instances of objection to the acceptance of the law which 
are on record.4 Only for a short time after 90 B.C. can any 
appreciable number of commonwealths have stood out. 

Nearly all even of those Italians who were immersed for years 
in the civil wars that followed had accepted the' lex lulia de civitate.' 5 

They fought for equal recognition with the old citizens in the political, 
not the private, sphere, and above all, for an equal place in the system 
of the local tribes. So widespread was the ruin in which the com- 
munities were involved by the contest between the Sullans and 
Marians that they were reduced to quiescence, and the new map of 

1 Dr. Hardy (p. 86) seems to think that such a potior,' where fundsus means fundus factus; also 
scheme would have been too complicated even for Paul. ex F. p. 89; Gell. xv, 13, 6. 
Caesar's genius. Surely it would have been far 4 Heraclea was 'municpium' in 6z, as also was 
less complex than the republican practice.. . 

2 pro Baslboc ?? 0, 22. Naples see Cic. pro Arch. ? Io. 2 pro Balbo, ?? I21, 22. 
3 See notes in my edition of the speech (Cam- 5 This is indicated by the name given to them 

bridge University Press) on the absurd derivation by Appian: veoTroXirac or veosroXirs6es 7r6Xets. 
of fundus adopted by Cicero, and on other matters. The statement in Sail. Or. Lepidi: ' Sulla multos 
The dictionaries, following Cicero, make the word sociorum et Lati a civitate prohibuit,' is a mere 
fundus a substantive, whereas it is an adjective: rhetorical exaggeration of Sulla's treatment of 
cf. Plaut. Trin. 5, , 6 : 'ut pater sit fundus Arretium and Volaterrae. 
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' Italia tributim descripta,' probably framed in 70, by no means 
corresponded to their desires.1 

To what did the towns which accepted the lex Iulia commit 
themselves ? Some writers have imagined that there was im- 
mediately, ipso facto, a substitution of Roman law for the law by 
which they had previously been governed.2 This conception is 
the outcome of a too common idea that the Romans had the modern 
yearning after uniformity. It is, on the contrary, wholly in accord with 
the spirit of Roman government to suppose that the acceptance of 
the lex lulia merely entitled the cities to the privileges of Roman 
citizens, and left their internal codes untouched. To me the idea 
that a great number of communities first had their laws made 
identical with those of the Romans, and that then the function of the 
'lex data' was to introduce differences such as admittedly existed at a 
later time, seems unnatural. 3 The municipalities would not thus pass 
from diversity to uniformity and from uniformity to diversity again. 

Dr. Hardy gives four proofs that the laws of the assenting cities 
were entirely assimilated to those of Rome. In the first place he 
cites the passage of Cicero's speech for Balbus which I have quoted 
above. It is nothing to Dr. Hardy's point, for its only statement 
about the lex lulia is that if the allied towns had not expressly accepted 
it they would not have obtained the Roman citizenship.4 There 
is no word to imply the complete reception of the Roman code of 
laws. When Dr. Hardy brings up in support of his contention 
'what seems to have been the whole object and meaning of the 
lex Rubria,' I fail to follow him.5 Apart from the fact that the 
treatment of Gallia Cisalpina was exceptional, how does this statute 
indicate that the Transpadane Latin cities, on becoming Roman, 
accepted the entire Roman code? If the complete Roman code had 
been accepted, why pass the lex Rubria? Again, ' the fact that the 
majority of disqualifications for the municipal senates imply the 
validity of Roman law in Italian towns' is insufficient ; there should 
have been complete identity. Finally, it is not intelligible to me 
how ' the position of Roman citizens in Salpensa, who are unable 
to manumit a slave before the local duovir, as Latin citizens 
could,' can prove Dr. Hardy's contention. It cannot demonstrate 

1 I cannot agree with Dr. Hardy, who thinks Cornelia. Balbus was a citizen of Gades, and it was 
that Cinna settled this question. argued that, just as the whole of the Gaditani 

2 So Dr. Hardy, p. 87. We may compare the could not become Romans unless a Roman law 
famous step taken by the state of Louisiana, when offering them the franchise had been definitely 
it received the English Common Law in place of accepted by them, so an express acceptance of the 
the French law by which it had been governed. lex Gellia Cornelia by the community was necessary 

3 Legras, pp. I56-8 takes a more correct view. to validate the gift of the civitas to Balbus. In other 
4 The words quoted by Dr. Hardy: ' postremo words, it was alleged that the municipality to 

haec vis est istius et iuris verbi ut fundi populi which a non-Roman belonged had a right of veto 
beneficio nostro non suo iure fiant,' have no bearing on his acceptance of the Roman citizenship. This 
on this matter. The essential points in the case was of course untenable. 
of Balbus are as follows. Pompey had conferred 5 See my Municipalities of the Roman Empire 
the civitas on him by virtue of the lex Gellia p. IZ7. 
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uniformity among Roman communities in respect of the forms usable 
for manumission; and even if it did, it is not of much avail to 
establish uniformity as to one point of law merely. 

Dr. Hardy supposes that few of the towns received a 'lex data' 
from commissioners before 59 B.c. 1 Were they tightly bound to 
Roman law for the thirty years between 89 and 59, and then did the 
commissioners introduce relaxations Did laws passed at Rome 
during those thirty years become automatically part of the local 
codes, or was it still needful for the communities to give express 
assent to them ? Did the acceptance of the lex Iulia put an end to 
the freedom of legislation within the local communities ? 

All these difficult questions are bound up with the assumption, 
almost universally made, that some degree of compulsion was put upon 
the assenting communities to assimilate their local statutes to those of 
Rome. Scholars are far from being in accord about the extent of 
the uniformity on which the Roman government insisted. There is, 
however, a general agreement that the consent of each community 
was needed to make the compulsion effective. Surely a remarkable 
paradox. 2 I hold that no general obligatory measure was ever passed, 
affecting the cities which became ' fundi ' of the lex Iulia, for the good 
reason that such a measure was not required. The voluntary assimila- 
tion of local law to Roman law had gone on continuously for many 
generations, and the momentum of the process would be naturally 
accelerated by the adoption of the lex lulia. That ' minimum of 
requirement,' Mommsen's 'forma communis,' needed not to be 
written and imposed. It was in the air and there was no call 
for an artificial stimulus. Many practical considerations tended 
to make it effective, particularly those which concerned legal 
administration. Only in the Greek cities of southern Italy, proud 
of their Hellenic past, was there any great resistance to the process. 
If a little town like Bantia, on the confines of Lucania, could in the 
Gracchan age adopt a Roman judiciary law, how great must have 
been the centripetal force exerted by Rome on nearer districts like 
Latium and Etruria !3 The whole evidence touching the policy 
of Rome in dealing with local institutions makes it appear to me in 
a high degree improbable that commissioners would be sent to these 
towns with coercive power. Dr. Hardy4 condemns a suggestion 
about Roman policy in municipal matters on the ground of its being 
'unsystematic.' But the greatest merit of Roman government 
and the greatest secret of its success lay precisely in disregard 

1p. 90. was a large cemetery within the walls, which 
facilitated the capture of the city by Hannibal. 

2 It is interesting to note that Ulpian discussed 3 The laws of Syracuse, established by Diodes 
the question whether a rescript of Hadrian for- in 339 B.c., had a similar attractive influence in 
bidding intramural interments would override Sicily (Diod. xiii, 35). The imitation of Athenian 
local law (Dig. 47, I2, 3, 5). There is evidence institutions, especially in the Graecised regions of 
to show that in some cases it did not. It was an Asia, is notorious. 
important question for Tarentum, where there 4 p. oo. 

240 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED LEX IULIA MUNICIPALIS. 

of system. Extraordinary differences (as Dr. Hardy admits) were 
allowed to subsist as the Roman citizenship was spread over the 
local communities of the empire.1 The fiftieth book of the Digest 
has numerous references not only to the validity of the local codes, 
where they differed from the usage of Rome and Italy, but to the 
force of ' longa consuetudo ' which was unwritten. 

It is true that in the imperial period after the first century 
the grip of the central government on the municipalities was 
gradually tightened. But an examination of this process, on which 
I cannot enter here, would only strengthen my hypothesis that 
compulsion such as has been imagined lay outside the Roman ideas of 
local government in the last century of the republic.2 For the 
most part, the central control of later times arose from causes which 
were not operative in the earlier age. 

It will be seen that 1 do not believe in the generally accepted 
notion that every Italian community, on agreeing to become Roman, 
received from Rome a legislator who drew up for it a 'lex data' 
or new municipal code. The records are extraordinarily bare of 
information as to how the great alliance of municipalities over which 
Rome exercised hegemony during the second Punic war became 
entirely Roman. Also we are almost completely in the dark concern- 
ing the increase in the local ' respublicae ' of Italy from about I30 or 
140 (mostly un-Roman) in the late third century B.C. to 430 or 440 
'municipia in the Augustan age. There must have been a wide 
difference in the modes of dealing with three different classes of 
commonwealths in Italy: (I) the colonies, (2) the small local units 
raised to full municipal honours, and (3) the old-established states 
which became part of the Roman body politic. In the first class, 
about which we have by far the most information, a legislator or 
legislators and a ' lex data ' were necessary for each case. Probably 
also for the second class, because many necessary matters could not be 
determined locally, among them the ' territorium' to be assigned, 
and the local taxation to be allowed. But the older ' respublicae' 
needed none of these things. Their machinery was long established. 
Few are the traces of the process by which small places were elevated 
to full municipal rank, though by the end of the reign of Augustus 
perhaps nearly 200 communities had been so treated. The best known 
instance is that of Cingulum, where the organisation was carried 
out by Caesar's officer Labienus, probably a native of the place.3 

1 Much of the evidence is set forth in the work 2 Of course the intervention of the government 
of Mitteis, Reichsrecht und Volksrecht. So it was to suppress disorder is another affair. 
from early days. A fragment of Cato tells that 
a certain rule of law at Arpinum differed from 3 Caes. B.C. i, 15: Cingulo, quod oppidum 
Roman practice. If Arpinum had not been fully Labienus constituerat, suaque pecunia exaedi- 
enfranchised when Cato wrote, there would have ficaverat.' The date 63 B.C., when Labienus was 
been no point in his observation. On the eastern tribunus plebis, is far more probable than the one 
side of the empire, even the official use of Latin which Dr. Hardy accepts, 59 B.C. 
often ceased to be regarded. 
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Those who cannot imagine the absence of a compulsory municipal 
law, consequent on the lex Iulia, may be reminded that we know 
of no enactment which defined the terms on which a 'vicus' or 
other minor unit might be admitted as a municipium.1 Under the 
empire there was no need for a definition; the emperor's fiat sufficed. 2 

But the story of Cingulum indicates what must have generally 
happened in one particular. Funds, such as Labienus supplied, 
must have been forthcoming for the erection of such buildings as 
comported with the dignity of a municipium.3 

With regard to the third class of towns mentioned above, it 
may be admitted that where hopeless dissensions arose at any time, an 
arbitrator might be voluntarily called in, the contending factions 
having agreed to abide by his decision. In the well-known case of 
Puteoli, Sulla must have acted, not by appointment of the comitia, 
but on a request from the colonists themselves.4 There was in 
this instance hardly a general revision of the local statutes, but the 
settlement of particular questions which were in dispute.5 We 
have a good many examples of voluntary submission to an arbitrator, 
from among non-Roman cities. The case of Halaesa in Sicily is 
well known. The citizens being at variance in 95 B.C. about the 
qualifications for a seat in the local senate, applied to the Roman 
senate for a commissioner to end the dispute. 6 Similarly the town 
of Buthrotus in Epirus had its laws reformed in some unknown 
manner by Dolabella, in the time of Caesar's ascendency. 7 

We come now to the mention in the Tabula of legislators who 
had been appointed by Roman statute to draw up codes for 
' municipia fundana.' Scholars have been practically unanimous 
in supposing that, although technically every town which had at 
any time accepted a Roman enfranchising law came under this 
appellation, yet, as used in the Tabula, the phrase must have had a 
limited application, doubtless defined in some part of the measure 
which the engraver or his employer did not care to notice. Whatever 
the group of cities here described as ' municipia fundana ' may have 
been, it was treated in some novel fashion. The greatest probability 
seems to me to be that the measure from which the extract came 
was one of a series of exceptional statutes by which Caesar arranged 
the municipal affairs of Gallia Cisalpina. There was obvious need 

1 The change is described as 'mutatio oppidi ' 5 One matter involved was a sum payable by 
in C.I.L. ii, I04I. Puteoli towards the restoration of the Capitoline 

2 Some little light is thrown on imperial temple but not paid (Val. Max. viii, 3, 8). 
procedure by emperors' letters (a) de Tymandenis, 6 This was the only question submitted to C. 
(b) de Orcistenis, but their date is late, and Claudius Pulcher, the commissioner (Cic. [Verr. 
does not help us here. See Bruns, Fontes, ed. 7, ii, 2, I22). Itis interesting to note that the praeco 
pp. I59 sq. was disqualified for sitting in the senate. Halaesa 

3 So the family of the Salvii ' constituted' the was one of four Sicilian towns described by Cicero 
town which accepted their name as part of its as ' sine foedere liberae et immunes.' 
title: i.e. Urbs Salvia in Picenum. 7 Cic. ad Att. xv, I4, 3, where it is implied that 

4 Plutarch, Sulla, c. 37. by his action Dolabella had benefited the city. 
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there for interference from the centre. Many of the communities 
had only recently entered into the scheme of Italian civic life, and 
there were large areas, especially on the mountain slopes, where the 
population was so backward as to be incapable of taking a share in 
that life. The districts in which they lived were attached to the 
' 

respublicae' as 'attributae regiones ' and the people carried on 
their old rural life subject to the supervision of the municipality. 
This fact alone would give rise to many problems that could not 
be settled locally. The enormous territories assigned to many of 
the cities in the Transpadane district would call for delimitation, which 
could hardly be effected without government aid. The same 
considerations apply to other regions of the West, Gaul, Spain, Africa 
in particular.1 Where the commonwealths of old civilisation, as in 
the Graecised East, there is no reason whatever for believing that 
a commissioner and a ' lex data' were necessary conditions for entry 
into the Roman polity. 

The commissioners mentioned in the last paragraph of the Tabula 
were 'functi officio ' when the measure was proposed or passed from 
which the extract is made. They are authorised to resume their work, 
and any additions or corrections they may make in the local codes 
within a year after the passage of the enactment are to have validity. 
The difficulty of supposing that any great space of time intervened 
between the original authorisation and the supplementary measure 
seems to me not to be mitigated by any of the considerations brought 
forward by Dr. Hardy or others. It would have been easy to provide 
by a few words for replacing the commissioners who must have 
died even if their main activity fell in a time as late as 59 B.C.2 

I must now deal with the argument, often advanced, that the 
words ' 

permissus est fuit' are to be construed as indicating two 
groups of commissioners, one appointed recently, the other a 
considerable time earlier.3 Any one who reads the comments of 
leading Latin scholars on the difference in meaning between ' amatus 
sum ' and ' amatus fui' will see how impossible it must have been 
for a Roman legalist, and still more for a Roman layman, to attach 
any such precise sense to the words in the Tabula. Roman lawyers' 
jargon often placed tenses side by side without any lucid 
consciousness. 4 

1 See my Municipalities of the Roman Empire, erit fuit fuerit,' where it cannot be supposed that 
pp. I I6 sq. fuit fuerit adds anything to the meaning. In the 

2See below. There is looseness in the drafts- lex agraria of II, ? 77,we have 'quei... ex lege 

manship, the words post b. 1. rogatam being Livia facti creative sunt fueruntve'; and in ? 8I 

otiose, as they are followed by in eo anno proximo quel ex lege Livia factei creative fuerunt.' Can 
quo banc legem populus iuserit. But it is impossible it be thoug that two sets o persons are alluded 
to accept the view of Legras (p. i65) that the to in the former passage and only one in the 
two occurrences of the words hanc legem point to latter ? In the law of Urso, ? 78: ' sunt erunt 
two different statutes. fueruntve,' the words fueruntve are senseless, as 

Mommsen saw. In ? 79 of the Tabula: 'cepit 
3 Legras has a different and equally wrong ceperit,' the word ceperit is similarly wrong. Com- 

interpretation (p. I63) pare the ' lex Latina ' of Bantia, ? 8: ' oportuerit 
4 So in the Tabula ? II3: 'auctoratus est oportebitve,' and the lex agraria, ?? 44, 92. 
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Dr. Hardy has convinced himself that Cinna, after settling the 
position of the new burgess communities in the tribes, may have 
passed a lex Cornelia, 'probably fixing the general features of the 
forma communis, already arrived at, and in particular defining 
the normal titles of municipal magistrates, though no doubt leaving 
room for local varieties in certain cases.'1 I have already intimated 
that I believe the written ' forma communis ' to be a mere phantom. 
It is most improbable that the commonwealths which accepted 
an enfranchising law were in any case required to use particular 
titles for their magistrates. The appearance of the denomination 
'quattuorviri' for the first time in extant literature, in the age of 
Sulla,2 is no more necessarily due to legislation than the emergence 
of the title ' duoviri ' at Puteoli in the year 105 B.C.3 

The irregularities of titulature, widespread in Italy and far from 
unknown outside, make it hard to believe that in this respect com-- 
pulsion was ever applied by any general enactment. The famous 
passage of Cicero, recording that Caesar instigated the towns of 
Gallia Cisalpina to elect ' quattuorviri,' to show that they claimed 
the right to be regarded as Roman municipia, has little value as 
indicating any general rule.4 There is much evidence in the way 
of such an inference. Nor does an equally familiar statement 
of Cicero, that all colonies excepting the Marian ephemeral 
colony of Capua possessed duoviri, not praetores, agree with known 
facts.5 If there was a law of Cinna regulating such matters, his 
friends disregarded it in framing a ' lex coloniae ' for Capua, where 
freedom as to nomenclature was allowed. 

Dr. Hardy seeks support for his theory of this Cornelian law 
in two inscriptions of Poetelia, where a magistrate is designated 
'aedilis quattuorvir lege Cor.'6 I cannot think the suggestion 
happy. The inscriptions belong to the time of Antoninus Pius. 
Is it likely that, the title quattuorvir having been, ex hypothesi, made 
common by the lex Cornelia, Poetelia alone should have preserved 
for more than two centuries a record of the fact ? The unlikelihood 
is heightened when we remember that Dr. Hardy himself attributes 
little effect to this lex Cornelia, and supposes that its provisions had 
to be renewed and embodied in Caesar's agrarian law of 59. The 
'lex Cor.' of Poetelia must surely be some enactment not of remote 
date and general in character, 'but so recent that a mention of it 
would be natural. More than one explanation may be possible. 
A lawgiver sought from outside may have corrected the code of 

1 p. 103, 4. good care to mention it. The title was not un- 
2 At Larinum; Cic. pro Cluent. ? z5. known in Italian burgess colonies. See a catalogue 
3 C.I.L. i, 577. of irregularities (not quite complete) in Liebenam's 
4ad Att. v, 2; cf. x, 13. Stddteverwaltung, pp.253 sq. Dr. Hardy asks (p. i4) 
5 de Leg. Agr. ii, 93. The words ' hi se praetores whether any town in Narbonensian Gaul excepting 

appellari volebant' cannot be understood to Carcaso had praetors. Liebenam gives the answer: 
mean that the magistrates broke any statute. five others, one the Roman colony of Narbo. 
If that had been the case, Cicero would have taken 6 Dessau, 6468, 9. 
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Poetelia in some respect affecting elections to the quattuorvirate, 
and the new regulation may have been called, a lex with his name 
attached. Or the change may have been made by internal legislation. 
Dr. Hardy thinks the attachment of a name to the 'lex' in such 
a case impossible. I can only say that it seems to me natural. Why 
should the Roman practice have been prohibited outside Rome ? One 
suggestion that might be made is that the' aedilis quattuorvir leg. Cor.' 
at Poetelia was appointed 'aedi dedicandae.' Then the case would be 
parallel to that of a ' duovir lege Plaetoria ' in a Roman inscription. 1 
The 'fragmentum Florentinum' mentions a 'lex Aelia,'2 which 
was to all appearance a local enactment. The reforms at 
Arpinum, contemplated in 46 B.C., seem to have been prompted 
from within; there is nothing in Cicero's statement pointing to 
outside influence.3 If the 'lex Aelia' was not a piece of home 
legislation at Florentia, I should consider it to have been of 
limited range, and should compare it with the ' lex Petronia,' a 
Roman measure compelling senates of towns to appoint a ' praefectus' 
when for any reason the ordinary elections of magistrates had not 
been made in due time. That such a law was needed is shown by 
the confusion which once reigned in Pisa, as revealed by the notable 
inscriptions which did honour to the young prince C. Caesar, when 
news of his death arrived. It was April of A.D. 4, but no magistrates 
had as yet been elected ' 

propter contentiones candidatorum.'4 
From what has been said, it may be supposed that I can attribute 
little importance to the famous inscription of Patavium, which 
describes a local magistrate as 'IIII vir aediliciae potestatis e lege 
lulia municipali.'5 It is the sole alleged authority for the title 
bestowed upon the Tabula, of ' lex Iulia municipalis.' I am 
unable to agree with Dr. Hardy's dictum that ' lex municipalis 
cannot mean ' a law of this municipality ' and must mean a 
law affecting a number of municipalities or all of them. Even if 
the lex indicated here is a regulation not special to Patavium, 
its application may well have been confined to Gallia Cisalpina, 
which Caesar treated exceptionally. It is easy, however, to imagine 
reasons for a local law passed by a lulius being described as a municipal 
law. It may well be that the municipium of Patavium had its 
' attributa regio,' to which this enactment did not apply, while 

1 C.I.L. vi, 3732 (Dessau, 4019). Probably as agitation in Arpinum on the question of the ballot 
-early as Ioo B.C. (earlier than o02 B.C.). 

2 Bruns, Fontes, ed. 7, p. I58. This has been 4 C.I.L. xi, I42I (Dessau, I40). Evidently the 
supposed to be a Roman statute removing certain lex Petronia had not been passed at the time. The 
legal matters from the jurisdiction of the local occurrence of praefecti in the Fasti Venusini for the 
authorities. But the affairs in question, so far year 3z B.C. does not justify the assumption some- 
as can be judged from the fragmentary inscription, times made of an earlier date for the statute. 
were not such as would be taken for decis?on Possibly the turmoil at Pisa gave occasion for its 
to Rome. passing, and it merely crystallised custom into law. 

3 ad Fam. xiii, II, 3: ' constituendi municipi 5 C.I.L. v, 2864. Its date is long after 44 B.C. 
causa.' In de Leg. iii, 36, Cicero speaks of a great (assumed by Dr. Hardy: p. I09). 

245 

This content downloaded from 130.237.29.138 on Sat, 21 Nov 2015 11:03:40 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


THE SO-CALLED LEX IULIA MUNICIPALIS. 

others might.1 Or there may have been some cause for marking 
off a local 'lex lulia' from some 'lex Iulia ' which was of wider 
application. 

It will be seen that I do not find it necessary to contemplate that 
'bargaining between the Roman government and the municipalities 
about which much has been written by commentators on the Tabula. 
From Cicero's language about Naples and Heraclea, I conclude that 
the parties in those towns which were opposed to accepting the 
lex Iulia were outvoted by the parties opposed to them.2 The 
civic codes were doubtless changed in some respects, but I apprehend 
that the reforms came from within. The survival of the Greek 
character in these towns, which is not to be explained away, makes 
this appear likely.3 Cicero says that the objectors to the lex Iulia 
preferred the freedom guaranteed by their treaties with Rome to 
the privileges of the Roman franchise. I conceive that their main 
reason for reluctance did not lie in a fear that their cherished 
institutions might be compulsorily revolutionised. The Greek 
cities of Italy were liable only to supply ships for Roman wars, and 
were not bound to service in the army. They probably disliked 
coming under conscription for land service.4 It may even be that 
the Roman government conceded the point to them. Naples still 
possessed a fleet in the year 82.5 Much has been written about a 
certain are'Xeca, said by Appian to have been conferred on 
Brundisium by Sulla in 83 B.c. and to be still enjoyed by the town 
when he wrote.6 It may have been of the same nature as that 
which I have suggested for Naples and Heraclea. 

An important topic in the discussions concerning the Tabula 
has been the connexion which Mommsen and many others have 
supposed to exist between Caesar's lex agraria and the statute of 
Urso. In the ' 

Corpus Gromaticorum ' are preserved three chapters 
of a law described (uniquely) as ' lex Mamilia Roscia Peducaea 
Alliena Fabia.' These chapters confer certain powers of fixing 
boundaries, upon commissioners who shall establish colonies or 
reorganise any municipium or organise as a municipium any prae- 
fectura or forum or conciliabulum. The second chapter recurs 
with some differences in the law of Urso (c. 104). In the 97th 
chapter of that law, the colony is forbidden to choose as patronus 
any one excepting the commissioner to whom the right of allotting 
lands there was assigned by the ' lulian law,' or the actual founder 

1 Even in the case of a town which had no is in Latin, but that is no cogent reason for supposing 
'attributa regio,' a law might affect only the it to be ' lex data.' 
'intramurani' or 'urbani' mentioned in many 4 So the Roman ' coloniae maritimae ' during 
inscriptions, whose position was different from that the Hannibalic war protested against enrolment 
of those who dwelt outside. So it might be called in the legions, declaring that they had a ' sacro- 
' lex municipalis ' in contrast e.g. to 'lex pagana ' sancta vacatio'; their only duty, they said, was to 
(C.I.L. x, 3772, and Plin. N.H. xxviii, ? 28). watch the coast. See Liv. xxvii, 38. 

2 pro Balb. 2i. 
3 The case of Naples shows that even the public App. B.C. i, 89. 

use of Latin was not insisted on. The' lex Tarenti' 6 ibid. i, 79. 
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of the colony, or their descendants, excepting under prescribed 
conditions. Mommsen deduced from these facts two conclusions, 
in which he has been generally followed: first that the law quoted 
by the ' Gromatici' is part of Caesar's agrarian law, secondly that 
the commissioner at Urso derived his authority from the same 
enactment. The inferences are hazardous in the extreme. If 
Mommsen is right, the field of operation contemplated for this 
law was very wide, both in space and in time. It was by denouncing 
the vast scope of the bill of Rullus that Cicero achieved his greatest 
triumph as an orator. I cannot here detail the evidence relating 
to the law of 59, but the whole effect of it is to give the impression 
that it was restricted to Campania, and embodied no scheme stretching 
far beyond and into the future.1 There is only one allusion to any 
land outside that district having been mentioned in the statute. 
Sulla had deprived the people of Volaterrae and Arretium of the 
franchise and had confiscated their lands. His law had been treated 
by the courts as null and void, but had not been repealed, and threats 
had been made to treat the territories which these towns had 
technically lost as 'ager publicus.' There is no doubt that Caesar 
relieved them from this peril by a clause in his enactment. ' 

Dr. Hardy has gone further than Mommsen. He believes that 
Caesar's agrarian enactment contained provisions for dealing 
systematically with the municipal system of Italy, so as to remedy 
the ' desultory' operation of the lex Iulia of 90 B.c. and the supposed 
law of Cinna.3 If I cannot accept Mommsen's view, it need hardly 
be said that Dr. Hardy's does not attract me. I do not believe that 
Caesar's dealings with municipal problems were ever systematically 
thought out, or embodied in any enactment of vast purview. He 
seems to have handled municipal legislation in piecemeal manner, 
not only in Gallia Cisalpina, but also when he conferred the Latin 
or Roman status on towns in Sicily, Narbonensian Gaul, Spain, Africa 
and elsewhere. I cannot think that there was ever a law which 
deserved to be called ' lex Iulia municipalis,' whether in the large 
sense attributed to the phrase in Mommsen's earlier writings or in 
the restricted senses given to it by Dr. Hardy and others. It does 
not appear to me that the 'altum silentium' in Roman legal 
literature, touching any municipal law of Caesar, can be satisfactorily 
explained away. Considering how much space is devoted, in the 
sources of our knowledge of Roman law, to municipal matters, and 
the attention which other enactments of Caesar receive, the 
'silentium ' must remain strange. 

1 See Drumann, ed. by Groebe, vol. iii, pp. i8z sq. fragment of the lex Iulia of 59. Rules about 
It is clearly shown there that Caesar passed only boundaries must have been developed from very 
one agrarian law. Several scholars have suggested early times and have become almost traditional 
that there was another. Cicero, ad Att. ii, , 8, by 59 B.C. 
definitely calls it ' Campana lex.' I may note that 2 Cic. ad Fam. xiii, 4, ; cf. ad Att. i, 19, 4. 
I see no need to assume that c. I04 of the law of 3 p. Io6. 
Urso was borrowed directly from the supposed 
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I must now confine myself to a few words concerning the 
inscription on the Tabula, regarded as a whole. It has often 
and truly been said that, for complete satisfaction, some reason 
should be given why just these matters should have been engraved 
on bronze at Heraclea. It is likely that, unless further relevant 
ancient material should come to light, the solution will for ever 
elude the grasp of scholars. The theory accepted by Dr. Hardy 
that the Tabula contains a notice given to Heraclea by a commissioner 
who was to reform the local code, that he proposed to incorporate 
wholly or in part the inscribed regulations, is to me most unacceptable. 
The inscription touches on affairs which would certainly have been 
left by Rome to the discretion of the municipality. It seems to 
me that the bronze may have been inscribed in view of an 
internal movement for reform. This supposition is far easier, 
though not free from difficulty. In that case we can under- 
stand why Roman rules for the distribution of corn and for 
the policing of the streets should appear. Many Greek cities 
made public provision for the corn-supply, and Heraclea itself had 
officers called o-ray'prat. Roman aedilician rules might conceivably 
also have interest for Heraclean reformers. 1 The same may be said 
of the sections relating to office and membership of the senate. The 
arrangements for the census must have been proposed, though 
probably not passed at Rome, and they may have been in the air at 
the time when the bronze was engraved. The last paragraph, 
about ' municipia fundana,' is the hardest to account for on the 
hypothesis of internal reform. The contrast between the details 
given in the preceding portions of the Tabula and the omission to 
quote the purpose of the ordinance about ' municipia fundana' is 
most extraordinary. What interested the person who ordered the 
inscription to be engraved seems to have been the mere fact that 
certain towns were undergoing a fresh revision of statutes after a 
very short interval, not the purpose of the fresh revision. This fact, 
even if, as I think, it concerned only Cisalpine Gaul, might have 
its use as an argument in a party conflict within the town, if a section 
of the citizens were urging changes of importance, a little while 
after other changes of importance had been made. 

There are a number of other topics arising out of this perplexing 
inscription about which I hope to have something to say at some 
future time. I will only at the moment add that the longer I study 
the document, the more I am impressed by the difficulty of linking 
together its different sections so as to regard them as forming parts 
of an organic whole. If one regards things omitted as well as things 
included, the supposition of a ' lex satura,' which has been so much 
debated, seems no whit better. 

1 That Rome would impose her aedilician rules that Papinian wrote a book on aa'ruvvdoo, from 
on the local ' respublicae ' is assumed by Legras which an extract is given in Dig. 43, Io. 

(p. 345). It is by no means proved by the fact 
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